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TO THE HONOURABLE 
THE SPEAKER OF THE LEGISLATIVE ASSEMBLY 
OF THE PROVINCE OF ALBERTA 


|, the undersigned, have the honour to submit the following Report of the Select Committee of the 
Alberta Legislature on Regulations to the Third Session of the Seventeenth Legislature. 


Respectfully submitted, 


Rudolph Zander, M.L.A. 
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RECOMMENDATIONS 


1. THAT THE ALBERTA REGULATIONS ACT BE 


AMENDED TO PROVIDE FOR A MORE COM- 
PLETE AND ALL-ENCOMPASSING DEFINITION 
OF “REGULATION”. (Page 27 - 29) 


. THAT THERE BE AN EXAMINATION BY THE 
REGISTRAR OF REGULATIONS OF ALL MIN- 
ISTERIAL ORDERS, ORDERS-IN-COUNCIL 
AND DEPARTMENTAL GUIDELINES AND THAT 
THE REGISTRAR OF REGULATIONS REPORT 
ON WHETHER OR NOT THESE OR ANY OTHER 
MATTERS REQUIRE FILING AS REGULA- 
TIONS OR STATUTORY IMPLEMENTATION. 
(Pages 28 - 29) 


. THAT ALL REGULATION-MAKING AUTHORI- 
TIES BE FAMILIAR WITH THE BASIC GUIDE- 
LINES AS SET OUT IN THE McRUER RE- 
PORT FOR DRAFTING OF REGULATIONS: 
(Pages 28 - 29) 


(a) “They should not contain provisions initiat- 
ing new policy, but should be confined to 
details to give effect to the policy established 
by the statute. 


(b) They should be in strict accord with the 
statute conferring power, particularly con- 
cerning personal liberties. 


(c) They should be expressed in precise and 
unambiguous language. 


(d) They should not have retrospective effect 
unless clearly authorized by statute. 


(e) They should not exclude the jurisdiction of 
the courts. 


(f) They should not impose a fine, imprison- 
ment or other penalty. 


(g) They should not shift the onus of proof of 
innocence onto a person accused of an of- 
fence. 


(h) They should not impose anything in the way 
of a tax (as distinct from fixing the amount 
of a licence fee, or the like). 


(i) They should not make any unusual or un- 
expected use of delegated power. 


(j) General powers should not be exercised to 
establish a judicial tribunal or administra- 
tive tribunal.” 


. THAT, WHEREVER POSSIBLE, ALL MATTERS 
INTENDED TO BE DEALT WITH BY REGULA- 
TIONS UNDER AN ENABLING STATUTE 
SHOULD BE SUBJECTIVELY LISTED IN THE 


REGULATION-MAKING EMPOWERING CLAUSE. 


(Pages 30 - 31) 


. THAT REGULATION-MAKING EMPOWERING 
CLAUSES PROVIDING FOR A GENERAL POW- 
ER TO MAKE REGULATIONS SHOULD ALSO 
PROVIDE FOR THE LAPSE OF REGULATIONS 
MADE THEREUNDER WITHIN A SPECIFIED 
PERIOD OF TIME. (Page 32) 


6. THAT WHERE A MATTER IS NOT SPECIFIC- 


7; 


ALLY LISTED UNDER THE SUBJECTIVE HEAD- 
INGS OF A REGULATION-MAKING EMPOWER- 
ING CLAUSE IT SHOULD BE SUBJECT TO 
SCRUTINY AND REVIEW BOTH AT THE TIME 
OF ITS PROPOSAL AND THE TIME OF ITS 
LAPSE. (Pages 30 - 31) 


THAT ALL WHO DRAFT OR HAVE CAUSE TO 
INTERPRET REGULATION-MAKING EMPOWER- 
ING CLAUSES SHOULD BE ACQUAINTED WITH 
THE FOLLOWING PRINCIPLES: 


(a) “The precise limits of the law-making 
power which Parliament intends to confer 
should be defined in clear language. 


(b) There should be no power to make regula- 
tions having a retrospective effect. 


(c) Statutes should not exempt regulations 
from judicial review. 


(d) Regulations made by independent bodies, 
which do not require governmental approval 
before they become effective, should be 
subject to disallowance by the Lieutenant 
Governor-in-Council or a Minister. 


(e) Only the Lieutenant Governor-in-Council 
be given authority to make regulations hav- 
ing substantial policy implications. 


(f) There should be no authority to amend 
statutes by regulation. 


(g) There should be no authority to impose by 
regulation anything in the nature of a tax 
(as distinct from the fixing of the amount 
of a license fee or the like). Where the pow- 
er to charge fees to be fixed by regulations 
is conferred, the purpose for which the fees 
are to be charged should be clearly ex- 
pressed. 


(h) The penalty for breach of a prohibitory 
regulation should be fixed, or at least limited 
by the statute authorizing the regulation. 


(i) The authority to make regulations should 
not be granted in subjective terms. 


(j) Judicial or administrative tribunals with 
powers of decision on policy grounds should 
not be established by regulations’. (Pages 
30 - 31) 


. THAT DRAFTSMEN SHOULD BE MINDFUL OF 


THE FOLLOWING PRINCIPLES: 


(1) ‘Wherever possible a statute should list 
exhaustively the matters for which regu- 
lations may be made; 


(2) These matters should be itemized in the em- 
powering section of the statute; 


(3) The use of a general empowering regula- 
tion-making clause should be avoided; where 
this is not possible, the regulations made 
under such a clause should be the subject of 
constant review and consideration in terms 
of a possible amendment to the Act to add 
such a matter to the itemized list of sub- 
jects under the empowering section of the 
statute; 
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. THAT THERE SHOULD 


(4) Exceptions to the above should only be per- 
mitted in new areas of legislative admini- 
stration and only then until such practices 
have been determined in these areas at which 
time consideration should again be given to 
the previously mentioned principles”. 

(Page 30) 


. THAT BEFORE FINAL DRAFTING OF ANY 


REGULATION ALL REGULATION-MAKING 
AUTHORITIES SHOULD MAKE EFFORTS TO 
ENGAGE IN THE WIDEST FEASIBLE CON- 
SULTATION, NOT ONLY WITH THOSE  DI- 
RECIEY AFFECTED, sBUT. ALSO. WITH HE 
PUBLIC AT LARGE. (Page 32) 


THAT, WHEREVER POSSIBLE, A SET OF PRO- 
POSED REGULATIONS SHOULD ACCOMPANY 
NEW BILLS AS THEY ARE PRESENTED TO 
THE LEGISLATURE FOR CONSIDERATION. 
(Page 32) 


BE AMPLE OPPOR- 
TUNITY AFFORDED FOR COMMENT AND 
CONSULTATION BY THE GOVERNMENT, OP- 
POSITION, THE CIVIL SERVICE, AND THE GEN- 
ERAL PUBLIC BEFORE THE FINAL DRAFT- 
ING OF NEW REGULATIONS. (Page 32) 


THAT THERE BE UNIVERSAL ADOPTION OF 
THE INFORMAL PRACTICE OF MANY GOV- 
ERNMENT DEPARTMENTS AND AGENCIES 
TO SEEK PUBLIC OPINION AND COMMENT 
ON PROPOSED REGULATIONS. (Page 32) 


THAT THERE BE A COMPILING OF A FORM 
AND DRAFTSMANSHIP MANUAL FOR CIR- 
CULATION TO ALL REGULATION-MAKING 
AUTHORITIES. (Page 32) 


THAT REGULATIONS CONTINUE TO COME 
INTO FORCE AND EFFECT ON THE DATE 
THEIR FILING. (Page 32) 


THAT ALL REGULATIONS OF AN NON-EMER- 
GENCY NATURE BE SUBJECT TO PROCEDURES 
FOR ADVANCE CONSULTATION PRIOR TO 
FILING. (Page 32) 


. THAT ALL REGULATIONS OF AN EMER- 


GENCY NATURE BE SUBJECT TO PROCEDURES 
FOR ADVANCE CONSULTATION AS SOON AS 
FEASIBLE. (Page 32) 


. THAT ANY REGULATION NOT PUBLISHED 


WITHIN THIRTY DAYS OF ITS FILING AND WITH- 
OUT THE SANCTIONED EXEMPTIONS OF 
AVAILABILITY OR LENGTH SHOULD BECOME 
VOID AND OF NO EFFECT. (Page 32) 


THAT THE QUEEN’S PRINTER SHOULD BE- 
COME THE CENTRAL AGENCY FOR THE DIS- 
TRIBUTION OF ALL LEGISLATION PRIMARY 
AND SUBORDINATE. (Pages 33 - 34) 


THAT THE QUEEN’S PRINTER MAINTAIN A 
REASONABLE SUPPLY OF BACK COPIES OF 
THE ALBERTA GAZETTE. (Pages 33 - 34) 
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THAT COMPLETE SETS OF THE ALBERTA 
GAZETTE BE DISTRIBUTED TO ALL PUBLIC 
LIBRARIES EXPRESSING A DESIRE TO RE- 
CEIVE SAME. (Pages 33 - 34) 


THAT THE DISTRIBUTION OF THE BI- 
MONTHLY PUBLICATION OF THE ALBERTA 
GAZETTE BE INCREASED TO ALL LIBRARIES, 
MUNICIPAL CORPORATIONS AND EVERY 
BRANCH OF THE VARIOUS GOVERNMENT 
DEPARTMENTS EXPRESSING A DESIRE TO 
RECEIVE SAME WITHOUT CHARGE. (Pages 
33 - 34) 


THAT THE PRESENT INDEXING SYSTEM TO 
THE ALBERTA GAZETTE IS INADEQUATE AND 
THAT A SUBJECT MATTER OR TOPICAL INDEX 
SYSTEM TOGETHER WITH A STATUTE TITLE 
INDEX SYSTEM AND A GOLDEN ROD INDEX 
SYSTEM SHOULD BE PREPARED FOR ALL 
ALBERTA REGULATIONS. (Pages 33 - 34) 


THAT A SUBJECT MATTER OR A TOPICAL 
INDEX AND A STATUTE TITLE INDEX AND 
A GOLDEN ROD INDEX SYSTEM SHOULD 
BE PREPARED FOR ALL ALBERTA LEGISLA- 
TION. (Pages 33 - 34) 


THAT CONSIDERATION SHOULD BE GIVEN 
TO PUTTING THE AFORE-DESCRIBED INDEX- 
ING SYSTEMS ON COMPUTER. (Pages 33 - 
34) 


THAT GOVERNMENT DEPARTMENTS AND 
BRANCHES THEREOF PROVIDE OFFICE CON- 
SOLIDATIONS OF ALL REGULATIONS AF- 
FECTING THEIR RESPONSIBILITIES TO THE 
PUBLIC ON REQUEST. (Pages 33 - 34) 


THAT OFFICE CONSOLIDATIONS OF REG- 
ULATIONS BE AFFIXED TO OFFICE CON- 
SOLIDATIONS OF PRIMARY ALBERTA LEGIS- 
LATION. (Pages 33 - 34) 


THAT OFFICE CONSOLIDATIONS OF REGU- 
LATIONS AND STATUTES BE REPRINTED 
AFTER ANY SUBSTANTIAL NUMBER OF 
AMENDMENTS HAVE OCCURRED. (Pages 
33 - 34) 


THAT LEGISLATIVE SANCTION BE GIVEN TO 
ALL OFFICE CONSOLIDATIONS OF ALBERTA 
LEGISLATION. (Pages 33 - 34) 


THAT CONSIDERATION BE GIVEN TOWARDS 
THE ADOPTION OF A SYLLABUS-TYPE AP- 
PROACH TO ALL PRIMARY AND SUBORDINATE 
LEGISLATIVE MATERIAL RELATING TO A 
PARTICULAR SUBJECT MATTER AREA WHERE 
PUBLIC DEMAND FOR SUCH IS APPARENT. 
(Pages 33 - 34) 


THAT ALL SUBORDINATE LEGISLATIVE 
MATERIALS, GUIDELINES, POLICY STATE- 
MENTS, ORDERS-IN-COUNCIL AND MINI- 
STERIAL ORDERS BE AVAILABLE TO THE 
PUBLIC UPON REQUEST AND THAT COPIES 
a5 aes AT REASONABLE COST. (Pages 
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34. 
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40. 


THAT CONSIDERATION BE GIVEN TOWARDS 
THE INSTITUTION OF A CENTRAL AGENCY 
TO KEEP AN ADEQUATE RECORD OF ALL 
BYLAWS AND RESOLUTIONS PASSED BY THE 
GOVERNING BODIES OF ALBERTA MUNI- 
CIPALITIES. (Pages 33 - 34) 


THAT PRIORITY BE GIVEN TO THE WORK OF 
PREPARING AN ADEQUATE CONSOLIDATION 
AND REVISION OF ALL ALBERTA REGULA- 
TIONS. (Pages 33 - 34) 


THAT THE STANDING COMMITTEE AS A- 
FOREMENTIONED SHOULD HAVE THE US- 
UAL POWERS OF A STANDING COMMITTEE 
OF THE LEGISLATURE. (Pages 37 - 38) 


THAT IT SHOULD BE THE MAIN TASK OF 
SUCH A COMMITTEE TO SCRUTINIZE REGU- 
LATIONS AND OTHER STATUTORY INSTRU- 
MENTS AFTER THEY HAVE BECOME LAW. 
(Pages 37 - 38) 


THAT THE TERMS OF REFERENCE OF SUCH 
A COMMITTEE SHOULD BE BROAD ENOUGH 
TO ALLOW FOR THE CONSIDERATION OF 
MERIT OF A PARTICULAR PIECE OF SUB- 
ORDINATE LEGISLATION TOGETHER WITH 
SOME INCIDENTAL CONSIDERATION OF THE 
EMPOWERING LEGISLATION INVOLVED. 
(Pages 37 - 38) 

THAT A STANDING COMMITTEE OF THE 
LEGISLATURE SHOULD HAVE THE POWER 
TO CONSIDER THE SUBSTANCE OF SUB- 
ORDINATE LEGISLATION AS WELL AS THE 
FORM AND DRAFTSMANSHIP. (Pages 37 - 38) 


THAT A STANDING COMMITTEE SHOULD 

HAVE THE POWER TO CALL WITNESSES FROM 

THE RANKS OF THE CIVIL SERVICE AND IN- 

oan THE GENERAL PUBLIC. (Pages 37 - 
) 


THAT ALL REGULATION-MAKING EMPOWER- 
ING CLAUSES IN ALBERTA LEGISLATION 
STAND PERMANENTLY REFERRED TO THIS 
STANDING COMMITTEE. 

(Pages 37 - 38) 


THAT THIS COMMITTEE SHOULD BE CHARG- 
ED WITH A GENERAL REVIEW OF ALL GUIDE- 
LINES, DEPARTMENTAL POLICY STATE- 
MENTS, MINISTERIAL ORDERS AND ORDERS- 
IN-COUNCIL WITH A VIEW TOWARDS THE 
POSSIBLE INCLUSION OF SUCH AS STATU- 
TORY INSTRUMENTS OR AS POSSIBLE CAND- 
IDATES FOR LEGISLATIVE IMPLEMENTATION 
OR AMENDMENT. (Pages 37 - 38) 


THAT THE STANDING COMMITTEE OF THE 


41. 


ALBERTA LEGISLATURE ON REGULATIONS 
SHOULD HAVE THE FOLLOWING CHARAC- 
TERISTICS: 


1. It should be a Standing Committee of the 
Assembly. 


2. All regulations should stand permanently 
referred to it. 


3. It should strive to operate in an objective 
and nonpartisan way. 


4. It should have a small membership in order 
to enable it to operate effectively. 


5. It should be empowered to sit while the 
Legislature is not in session. 


6. It should have adequate staff, 
permanent legal counsel. 


including 


7. It should examine regulations on the basis 
of six criteria: 


(a) whether or not regulations are author- 
ized by the terms of the enabling statute; 


(b) whether regulations make some unusual 
or unexpected use of powers conferred 
by statute under which it is passed; 


(c) whether regulations trespass unduly on 
personal rights; 


(d) whether regulations have complied with 
the divisions of the Regulations Act with 
respect to transmittal, certification, re- 
cording, numbering, publication or laying 
before the Legislature. 


(e) whether regulations represent — 


(1) an abusive power to provide that 
they shall come into force before re- 
gulations are transmitted to the Re- 
gistrar, or 


(ii) unjustifiably fail to provide that reg- 
ulations shall not come into force 
until published at some later date; 
and 


(f) whether for any special reason their form 
or purport calls for clarification. 


8. It should have the usual investigative powers 
of a Standing Committee. 


9. It should report to the House. (Pages 37 
38) 


THAT THE ALBERTA REGULATIONS ACT BE 
AMENDED TO PROVIDE LEGISLATIVE SANC- 
TION FOR A STANDING COMMITTEE OF THE 
ALBERTA LEGISLATURE ON REGULATIONS 
AND DEFINING THE JURISDICTION AND 
oe OF SUCH A COMMITTEE. (Pages 37 - 
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CHAPTER | 


INTRODUCTION 


On Thursday, the 10th day of May 1973, during 
the Second Session of the Seventeenth Legislature 
of the Province of Alberta, a Select Committee of 
the Legislative Assembly was established, consist- 
ing of the following members: 


Mr. Rudolph Zander, (Chairman) (M.L.A.) 
Mr. Graham L. Harle, (M.L.A.) 
Mr. Edward P. Benoit, (M.L.A.) 
Mrs. Catherine Chichak, (M.L.A.) 
Mr. Robert Clark, (M.L.A.) 
Mr. Bill W. Diachuk, (M.L.A.) 
Mr. Edgar W. Hinman, (M.L.A.) 
Mr. Calvin E. Lee, (M.L.A.) 
With instructions that the said Committee: 


“.. . Invite submissions from the public concern- 
ing Alberta regulations, consider same and make 
recommendations to the fall session of this As- 
sembly...” 


‘The said Committee to meet at the call of the 
chair and to incur such reasonable expenses as 
are necessary in connection with the conduct of 
its responsibilities.’ 


The Committee held an organizational meeting on 
June 25th, 1973, and subsequently held more than 
45 full days of meetings. In July of 1973, the Com- 
mittee divided into two sub-committees and one 
group travelled to Quebec City, Ottawa, Toronto and 
the other to Winnipeg and Regina. On September 
4th and 5th, the Committee held public hearings 
in Calgary and on September 6th and 7th in Edmon- 
ton. 


Advertisements requesting the public to submit 
written briefs to the Committee were inserted in 
most Alberta daily and weekly newspapers, and the 
Committee Chairman sent letters inviting the vari- 
OUuS organizations, associations, clubs, municipal 
authorities, professions, and such other groups and 
individuals as would appear likely to be concerned 
and to submit briefs to the Committee. Advertise- 
ments also appeared in most Alberta daily and 
weekly newspapers seeking public submissions be- 
fore the Committee at the September hearings in 
Calgary andEdmonton. The Committee corresponded 
with over two thousand individuals and organiza- 
tions in Alberta and received many briefs including 
eighty on specific regulations. 


The Committee would like to extend special 
thanks to Mr. Glen Acorn, Q.C., Legislative Counsel 
and Registrar of Regulations for the Province of Al- 
berta, and also to Mr. C. J. (Kip) Wilson, Research 
Assistant, and Mrs. Louise M. Stone, Secretary to 
the Committee. 


In addition, the Committee would like to extend 
its appreciation to: 


Mr. J. E. Coté, 
Barrister and Solicitor in the Province of Alberta; 


Mr. G. McClellan, 
Ombudsman (former) for the Province of Alberta; 


Mr. A. Weir, 
Barrister and Solicitor in the Province of Alberta: 


Mr. G. Wright, 
Barrister and Solicitor in the Province of Alberta; 


Professor W. Bowker, 

Chairman of the Law Reform Commission and 
former Dean of the University of Alberta Law 
School; 


Professor F. A. Laux, 
University of Alberta Law School: 


Mr. A. M. Harradence, 
Barrister and Solicitor in the Province of Alberta: 
and 


Mr. C. Gravett, 
Executive Director of the Misericordia Hospital 
in the City of Edmonton in the Province of Alberta. 


The Committee is most appreciative of the time, 
consideration and courtesies shown to its members 
in: 

Ottawa, Ontario, by 


—Senator E. Forsey, Chairman of 
Joint Committee on Siatutory Instruments; 


—Mr. G. Fairweather, Q.C., M.P. Fundy-Royal, 
Co-Chairman of the Committee on Statutory 
Instruments; 


—Mr. J. W. Ryan, Assistant Deputy Minister of 
Justice, (formerly) Legislative Counsel for the 
Province of Alberta; 


—Mrr. |. McIntosh, Department of Justice, Canada. 


Quebec City, Quebec, by 

—Mr. J. Lessard, Deputy Speaker; 

—Mr. R. Wilson, Head of Inter-Governmental 
Relations; 


—Mr. B. Lalond, Head of the Bureau of Delegated 
Legislation. 


Toronto, Ontario, by 


—The Honourable Dalton-Bales, Q.C., (former) 
Attorney-General and Chairman of the Cabinet 
Committee on Regulations; 


—Committee Members of the Cabinet Committee 
of Parliamentary Assistants on Regulations; 


—Mr. J. A. Belanger, M.P.P. - Prescott-Russell, 
Former Chairman of the Ontario Standing 
Committee on Regulations; 


—Mr. W. Anderson, Registrar of Regulations. 


Winnipeg, Manitoba, by 
—Mr. G. S. Rutherford, Q.C., (former) Legis- 
lative Counsel; 


—Mr. A. Balkaran, 
Legislative Counsel; 


—Mr. J. Reeves, 
Clerk of the Legislative Assembly. 


Regina, Saskatchewan, by 
—Mr. R. Borrowman, 
Clerk of the Executive Council; 


—Mr. G. Doherty, Assistant Clerk of the Legisla- 
tive Assembly; 


—Mr. J. G. Lane, M.L.A. - Lumsden, (former) 
Executive Assistant to the Attorney-General 
of Saskatchewan. 


The Committee also corresponded with the re- 
maining provinces of Canada through the Clerks of 
the various Legislative Assemblies and Legislative 
Counsels. As a result of these endeavours, the Com- 
mittee gained the opinions and experience of many 
provincial and federal officials and political re- 
presentatives on the various methods of dealing with 
regulations across Canada. In addition to these in- 
vestigations, the Committee inquired into the sub- 
ordinate legislative systems in Great Britain, New 
Zealand, Australia and its various states, some of the 
States of the United States of America, and India. 


In approaching the task assigned in the Terms of 
Reference, the Committee determined to be guided 
in its deliberations by those principles broadly ac- 
cepted as characteristic of Parliamentary Democracy 
and which should remain inviolable, viz: 


(1) The people shall be governed by law rather 
than by officials. 


(2) Laws shall be made by a legislative body 
made up of elected representatives. 


(3) Laws shall be proclaimed and published and 
readily available to the people. 


(4) Laws. shall, in the main, be codification 
of what are termed natural laws or implicit 
rights and privileges. 


Experience has proven, however, that it is almost 
impossible to anticipate every circumstance which 
may arise in application of a law. As a result 
there have developed subordinate laws, usually 
termed regulations, which can be passed without 
the full legislative procedure. Acts of the Legisla- 
ture often delegate to the Executive Council, to 
the Minister of a Department, or to designated of- 
ficials the powers to pass regulations which then 
have the full force and effect of law. This procedure 
violates to some degree the basic democratic prin- 
ciples and is acceptable only because, in the end, 
the Legislature can over-rule any regulation and 
can call the Executive Council and government offi- 
cials to account for actions authorized by regula- 
tions. Among the reasons used to justify regulations 
are the following: 

(1) They are necessary to make the legislation 
clear and understandable. 


(2) Were it necessary to amend legislation to 
meet each changing circumstance, legisla- 
tures would be overburdened to the ex- 
treme. 

(3) Legislators cannot hope to have the tech- 
nical knowledge and competence to deal with 
every pertinent detail covered by legislation. 

(4) Some legislative decisions are too emergent 
to await regular legislative procedures. 


(5) There is often a need to introduce some 
flexibility into the law in the interests of 
justice and common sense. 


(6) Contingencies often arise which require 
some more explicit direction than is pro- 
vided in the pertinent Act of the Leg- 
islature. 


Yet inherent in the authority to make regula- 
tions is the power to circumvent the regular law- 
making procedures and to promote bureaucratic 
entities within a government. One hears again and 
again justifiable criticisms of the system, viz: 


(1) Governments often tend to draft and get 
legislative approval for ‘““Skeletal Acts” leav- 
ing the very details which are of utmost 
concern to be filled in by regulations. 


(2) The terms of the enabling statutes are often 
inexplicit in their limitation of regulations 
which can be made. 


(3) Sweeping and subjective terms in enabling 
legislation often tend to limit or exclude 
judicial control. 


(4) There is often a lack of public debate, 
adequate consultation and a breakdown of 
communications with those to be affected 
by regulations. 


(5) Regulations are often poorly drafted and lack 
precision in form and content. 
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Frequently there is an inadequacy of publi- 
cation and dissemination of information 
contained in regulations. 


(7) Legislative control over regulations is more 
imaginary than real. 


(8) Civil Servants are often alleged to find ways 
of getting regulations to serve their own 
purposes and conveniences. 


(9) Regulations are subject to change without 
notice. 


(10) It is almost impossible to supply complete 
sets of the regulations at any one time. 


Another area of concern is that of the legal 
status of subordinate or delegated legislation; it 
can have only the validity of its parent legislation 
and only then if it conforms to the policies and leg- 
islative requirements of the statute that authorized 
its making as such. Regulations are often subjected 
to stricter judicial scrutiny than primary legislation 
so that the judiciary becomes the proper and final 
watchdog of their legislative validity. 


From its research, hearings and discussions, the 
Committee became poignantly aware that the con- 
cerns and criticisms set out above are common to 
all the provinces and to Canada. A great deal of 
thought and time has been and is being devoted 
to seeking solutions and safeguards which can be 


applied to the whole field of subordinate legisla- 
tion. 


Some problems are more urgent than others and 
require immediate attention and action - such as 
the consolidation and revision of existing regula- 


tions. Other solutions can be effected only gradu- 
ally and over an extended period of time, eg. - 
the proposed creation of a Standing Committee of 
the Legislative Assembly to scrutinize all subor- 
dinate legislation or statutory instruments on a 
continuing basis. 


Accordingly, this report deals separately with 
the aforementioned problems which are general 
and broadly recognized and with those more speci- 
fic ones which pertain to current regulations and 
which were the subjects of written or oral sub- 
missions to the Committee. 


After this introduction the report deals with the 
subject of subordinate legislation on the basis of 
past and then recent experience. Firstly, with the 
history and origins of subordinate legislation, an 
approach which seems necessary for a more com- 
plete understanding of the basic or overall problems 
that have come to be associated with the subor- 
dinate legislative system. In this chapter only 
Great Britain and Canada are dealt with in detail; 
however, in Appendix A to this report a brief sum- 
mary for comparative purposes of the Committee’s 
research on France, Australia and New Zealand can 
be found. Secondly, the report deals with the gen- 
eral areas of concern as they arose in the study 
of the subordinate legislative system. The report 
attempts to set out the basic or overall problems 
encountered, the nature of Committee deliberations 
thereon, and the resulting Committee recommenda- 
tions. It is hoped that in this area the Committee 
has made its greatest contribution in proposing the 
means by which the existing system can be changed 
to better accomplish the initial purposes. 


After Appendix A, there follows Appendix B 
which attempts to summarize the specific submis- 
sions received by the Committee together with 
the Committee's comments or recommendations 
thereon. The Committee would: like to explain the 
manner in which it dealt with each specific sub- 
mission in light of the original legislative mandate 
on May 10th, 1973. 


_ In many cases, the Committee lacked the tech- 
nical expertise to give proper consideration to sub- 


missions received and attempted to enlist depart- 
mental assistance. (Please refer to Appendix C and 
D to this report which are copies of memoranda 
sent to all government departments and agencies 
requesting information and assistance on this sub- 
ject.) In some cases the Committee placed speci- 
fic requests for information with various govern- 
ment departments. The Committee attempted to 
enlist the interests of all government departments 
by inviting them to the public hearings. 


When responding to many of the specific sub- 
missions received the Committee was often limited 
by the scope of its mandate, that being - ‘the re- 
ceiving, consideration and recommendation on 
public submissions on regulations’. Many sub- 
missions dealt with the primary legislation or 
with the broader area of subordinate legislation. 
As a result of this and the comments mentioned 
in the previous paragraph, the Committee has made 
the following response to many specific submissions: 


“The Committee expresses general concur- 
rence with the submission and will refer 
the matter to the Minister responsible.” 


The Committee would hope that the comments 
in the general section of this report dealing with 
the powers and scope of review of a Legislative 
Scrutiny Committee on subordinate legislation would 
be considered so that the situation encountered 
in these cases can be corrected for any future 
Standing Committee on Subordinate Legislation. 


Appendix E to this report is a list of the usual 
powers granted to a Standing Committee of the Leg- 
islature or Parliament and is intended as a guide- 
line in aid of the other recommendations on the 
establishment of a Standing Committee of the Leg- 
islature on Subordinate Legislation. 


Appendix F is a memorandum on typical regula- 
tion-making empowering clauses as they exist in the 
Statutes of Alberta at present. Appendix G to this 
report contains a chronological compilation of all 
English, Canadian (Federal) and Alberta legisla- 
tion relating to delegated or subordinate legis- 
lation. 


CHAPTER Il 
HISTORY AND ORIGINS 


The process of rational and intelligent behaviour 
requires a set pattern or design providing the me- 
thods and tenets for a choosing among alternate 
courses of action. Only in the smallest groups can 
it be said that mere co-operation, unrecorded and 
unregulated, is sufficient. Therefore, for as long as 
history has recorded, the organizations of man have 
been governed by laws and administered by reg- 
ulatory decrees. 


Though many rulers used the sovereign right of 
the royal prerogative to promulgate laws and decrees, 
it was not until the evolution of parliamentary gov- 
ernment in England during the reign of Edward Ill 
that a clear distribution of powers made possible 
a formal and sophisticated instrument of govern- 
ment which became known as “‘legislation’’. Dur- 
ing that time the ‘threefold assent’ procedure of 
Commons, Lords and Sovereign, was devised to 
scrutinize and insure a uniform pattern of legisla- 
tion with compliance being the expected norm, en- 
suring conformity with prescribed sociai morais, 
disobedience being disapproved and carrying the 
stigma of the processes of enforcement, adjudica- 
tion and sanction. 


The other less formal component of our regula- 
tory system is the unlegislated, though well recorded, 
common law. This component matured through a 
process of organization and by means of an orderly 
system of dispensing and recording. From the com- 
mon law, as recorded, the courts have gleaned re- 
cognized principles of interpretation, maxims of 
logic and precedents of practice and procedure. 
Similarily, in the written law of “‘legislation”, a 
subsidiary body of principles, maxims and prece- 
dents known as regulatory decrees or written or- 
dinances evolved from previous administrative ex- 
perience in the application of legislation. 


The source of the common law, an independent 
judiciary, has remained relatively the same since 
its origins. On the other hand, the source of regu- 
latory decrees has undergone substantial transition, 
from the sovereign executive with little or no parl- 
iamentary input to the present administrative exe- 
Cutive, supposedly subject to close parliamentary 
scrutiny and supervision. Regulatory decrees or 
written ordinances changed from direct instruments 
of the royal prerogative to subordinate rules and 
regulations to aid in administrating the directives 
and mandates of Parliament as set out by legis- 
lation. They became, in effect, statutory instruments 
for the better and more efficient administration of 
Parliamentary Legislation. 


Every central authority has in the past relied 
upon regulatory decrees: whether their scope be 
broad or general, such as Henry VIII's famous 
Statute of Proclamations, 1539, '. 


.. . that Proclamations made by the King shall 
be obeyed,” 
or narrow, local, even personal, for example a de- 
cree by Henry VIII, that - 


“Richard Rose, despite advantage of clergy, be 
boiled to death,” 
whether they are imperative, such as an imperial 
command to the Commissioner of Sewers to— 


. regulate the operations thereof (1531)... 


or merely declaratory, for example — 


a Statute of 1533 which conferred upon the Crown 
the power of annulling, within a specified period, a 
whole Act by means of letters patent? it remains 
obvious that the tendency of a ruling authority to 
rely on subordinate or delegated legislation, rather 
than on primary legislation, has been and is one of 
ever-increasing frequency. 


HISTORY & ORIGINS 


1. GREAT BRITAIN 
(i) EARLY HISTORY 


The development of regulatory decrees into that 
which we now know as formal “‘legislation” is a 
comparatively recent phenomenon as is the practice 
of delegatirig specific legislative authority. However, 
if delegation is given a wider meaning, to include 
any entrusting of local or subordinate authorities 
with various powers numerous examples may be 
found of it dating back to the earliest of records. For 
example, in the Magna Carta ‘ancient customs’ or 
indirect taxes on wool, hides and leather were re- 
cognized and further instituted through the delega- 
tion of powers by Edward | in the latter part of 
the thirteenth century. Then, as early as the reign 
of Edward Ill, parliament began to sanction legisla- 
tion which delegated powers in the area of the set- 
ting of customs duties (an area which soon became 
the sovereign domain of parliament). 


Nevertheless, non-Parliamentary delegation was 
much more common until the early eighteenth 
century. Under the Tudors this practice reached ex- 
treme proportions. A 1533 Statute of Henry VIII 
conferred power on the Crown to annul any Act 
of Parliament by letters patent. Then, in 1539, 
the Statute of Proclamations commanded that — 


. . . all proclamations made by the King shall 
be obeyed.’ 
In 1536, any law passed while a King was of a 
minority age was subject to annulment by pro- 
clamation and in 1543, Henry VIII became em- 
powered to alter the laws of Wales® The use of 
such Statutes by Henry VIIl and his successors 
marked the zenith of lex regia or the almost total 
control of legislative power as exercised by Crown 
prerogative. 

While the monarchy remained strong and com- 
manded the unquestioning support of its people 
prerogative legislative powers were almost the soli- 
tary source of decrees. After the reign of Henry VIII 
there was a decline in the use of prerogative dele- 
gated legislation. Elizabeth | and James | still relied 
heavily on the royal prerogative with little regard 
for parliamentary consultation and assent. Where 
Henry Vill had used Parliament as an official stamp 
on his ordinances, thereby appeasing Parliament 


while still using the subordinate legislating power 
of prerogative to an utmost advantage in Divine 
Right, Elizabeth | and James | acted, (for the main 
part, without even calling Parliament. Thus the stage 
was set for those great legalistic, yet political, 
battles between monarch and Parliament that led 
to our present system of government. 


One of the more conspicuous examples of inter- 
ference with the liberty of the subjects by direct 
royal ordinance was censorship of the press by 
Elizabeth's Star Chamber ordinances of 1566 and 
1586; James | promulgated similar prohibitory de- 
crees in 1613, 1622, and 1624. Other noteworthy 
examples of the royal prerogative on the author- 
ity of Divine Right were proclamations of martial 
law by Elizabeth in 1588 and 1595.7 Though 
direct tax without Parliamentary consent was ille- 
gal (perhaps the deciding issue in the struggle for 
Parliamentary supremacy) use of indirect taxing or- 
dinances was wide spread. 


With the rise in the powers of Parliament, a clash 
between this body and the Sovereigns who believed 
in the Divine Right proved inevitable. Parliament 
sought to re-assert its powers over legislation, and 
indirectly, to restrict prerogative powers in favour 
of subordinate legislative delegation under a statute. 
The presentation of the Petition of Grievances 
(1610) marked the beginning of what culminated 
in the rise of Charles | to the scaffold. Shortly there- 
after the Bill of Rights (1689) and Act of Settle- 
ment (1701) were passed. Thereafter one can 
accredit an undeniable legislative supremacy of 
Parliament. This principle of parliamentary sover- 
eignty was stated by Professor Dicey: 


“Any Act of Parliament, or part of an Act of 
Parliament, which makes a new law, or repeals 
or modifies an existing law, will be obeyed by 
the Courts. The same principle, looked at from 
the negative side may be stated thusly: There 
iS no person or body of persons, who can, under 
the English Constitution make rules which over- 
ride or derogate from an Act of Parliament, or 
which (to express the same thing in other words) 
will be enforced by the Courts in contravention 
of an Act of Parliament.’® 


(ii) AN OVERBURDENED PARLIAMENT 


Once Parliament had gained some control over 
the royal prerogative powers she remained suspi- 
cious of the Executive and severely limited delega- 
tion of powers to it while attempting to conduct 
the whole of the business of government by her own 
machinery, resorting to subordinate legislation only 
where speed was of the essence and invariably 
conferring only very limited administrative powers 
on local authorities. 


Evidence of this general attitude lies in the fact 
that most statutes of the era, either public-general 
or private-specific, were overburdened with specific 
detail referring to very particular matters in explan- 
ation of the general policy. As a consequence, the 
18th century in both France and England was 
marked by what Maitland termed as 


‘. . . Parliamentary timidity fostered by a seeming 
fear to rise to the dignity of a general proposi- 
tion in legislation...’ 9 . 


What occurred, in fact, was a stagnation of the 
social problems of the day due in part to the over- 
burdening of Parliament with details and technic- 
alities which were often beyond its scope of com- 
petence and consumptive of valuable time which 
could have been devoted to the development of 
important legislative principles. 


In spite of Parliamentary hesitancy in this area, it 
cannot be said that there was no continuous tradi- 
tion of delegating powers. Actually, there were 
sporadic examples of delegation throughout the 
development of Parliament. One of the most obvious 
and continually questioned instances of such was 
the delegation of power to Commissioners of Cus- 
toms and Excise to set customs duties.'° This 
practice brought considerable criticism not only 
from the House of Commons but from such people 
as Blackstone and Dr. Johnson. Another example 
of this phenomenon was a 1766 Order-in-Council 
placing an embargo on all ships carrying English 
wheat for export. 


Around 1819 and 1820, the practice of delegat- 
ing legislative power by Parliament became more 
pronounced. In those years, substantial mention of 
“regulations” was made in the Acts of Parliament, 
e.g. — British Herring Fisheries Commissioners reg- 
ulations about bounty payments.'' However, these 
were really regulations passed as part of, and con- 
tained in, Acts and not regulations made pursu- 
ant to some delegated authority. In factory and 
workshop legislation hours of work, minimum age, 
meal times, and lighting, were all specified by 
‘regulations’ which were actually an integral part of 
the statutes. '* Nothing was left to departmental 
discretion or variance and rare were instances of 
Orders-in-Council exhibiting subordinate  legis- 
lative powers. The few examples we have are usu- 
ally limited to emergency situations, one of those 
related to the 1832 cholera epidemic.'? 


Parliament had well recognized that the Execu- 
tive was subordinate to the Legislature and that 
a Sovereign Parliament had unfettered power to 
prescribe the policy and objectives of legislation. 
Yet she was reluctant to delimit her activities from 
that of the Executive and apprehensive of her 
power to alter any such delimitation once made. 
In short, the Parliament of England was averse to 
delegating any of her legislative functions which 
could be handled, without regard for adequacy 
of debate, by the due processes of the Legislature 
for fear of an irreversible encroachment on her 
powers. 


(iii) THE START OF DELEGATION 


The year of the First Reform Act, 1832 marked 
a decided change in that attitude of Parliament. It 
was acknowledged that the old fear of an over- 
powering Executive had at one time a sound basis 
but it was now accepted that “the Crown” and the 
old instrument of its autocracy, King-in-Council, 


had both come to mean and to be a very different 
thing. A clearer division of the functions of the vari- 
ous branches of government evolved. Parliament 
now walked on sure and upright legs in its legis- 
lative capacity and began to show signs of self- 
confidence in its legislative supremacy. One of the 
classic examples of this new outlook and what Sir 
William Graham Harrison cited as 


. really marking the beginning of the system 
of entrusting delegated powers of legislation to 
central departments of the Government, .. .”" '4 


was the Poor Law Amendment Act of 1834 where- 
by commissioners were given general power 


_. to make such rules and regulations for the 
management of the poor . . . as they shall think 
proper.” '® 


This example of what has become known as 
‘skeletal legislation’, whereby an enabling Act sets 
up the broad principles and leaves it to the exe- 
cutive or a specific ministry to clothe the skeleton, 
is probably one of the earliest recorded instances 
of Parliamentary sub-delegation of broad legisla- 
tive powers. 


It soon became obvious that Parliament was faced 
with a huge and unmanageable volume of affairs. 
No longer was it possible for one body to assume, 
determine, run and supervise all the processes of 
government. The inevitable result was a separation 
and distribution of powers the balance of which 
the supremacy of Parliament carefully maintained. 
Parliament became primarily concerned with the 
setting of general policy by legislation while the 
newly empowered Executive was assigned the task 
of initiating and implementing these laws and poll- 
cies in specific instances. Parliament substituted 
her administrative and governing functions for a 
supervisory capacity over those functions. When she 
came to realize the convenience and even necessity 
for delegating subordinate legislative powers it be- 
came easy to make use of the machinery left over 
from the rule of Divine Rights Sovereigns and to 
permit the Statutory Order-in-Council and even the 
less formal Departmental Regulation to do what the 
Prerogative Order-in-Council of Divine Rights 
Sovereigns had been restrained from doing in the 
past. 


With the ever-increasing duties and responsibili- 
ties of state created by new policies of social reform 
the civil service began to expand very rapidly bring- 
ing about sweeping administrative policy changes 
on its own. The most apparent of these changes 
was an overall centralizing tendency with executive 
power and administration carried out by an ever 
increasing number and expanse of departments, 
agencies and boards. This development enabled 
government, through the legislative authorization of 
the Executive, to organize an efficient bureaucracy 
which set out uniform procedures and policy inter- 
pretation precedents thereby effecting the efficient 
administration of the statutes. One example of this 
process was the unpopular 1844 Poor Law Amend- 
ments Act.'© This Act repealed the old Poor Law 
Amendment Act of 1834 and replaced some 1,500 
local authorities with Poor Law Boards governed 


by presidents who could sit as representatives 
in Parliament — in effect, a government depart- 
ment subject to all the usual rules of Ministerial 
responsibility. In 1848 a General Board of Health 
was set up by a Public Health Act’? and this central 
government department, though only provisional, 
lasted until 1858 when the Local Government Act'® 
again decentralized the administration of public 
health and once again left these matters to local 
authorities. 


Between 1832 and the First World War delegation 
of administrative authority passed back and forth 
amidst local authorities and newly forming govern- 
ment departments. The practice and range of dele- 
gating legislative authority grew constantly through- 
our the century. Even The Great Reform Act of 1832 
delegated minor legislative powers, in this case, the 
authority to appoint certain days and times in sub- 
stitution for those already specified in the Act and 
these substitutions were ' . .. deemed of the same 
force and effect as if they had in every instance 
been mentioned in the Act...’ '9 


(iv) CRITICISMS FROM THE PUBLIC 


The practice of publishing all Statutory Rules 
and Orders in one volume drew the whole matter 
and process of delegating legislative power to the 
attention of numerous contemporary constitutional 
writers. At first justification by reason of need was 
recognized and only general warnings about over- 
stressing need and the essential requirement of 
careful scrutiny and consideration were voiced. 
In 1901, Sir Courtenay Ilbert, in support of the 
practice, commented that: 


‘. . . the practice of delegating legislative powers 
was well known and far more extensive in con- 
tinental countries than would ever be tolerated 
in England or English-speaking countries.’ 2° 


Professor Maitland on the other hand recognized 
that constitutional changes, which could be very 
dangerous, were occurring and in 1888 he stated 
that: 


“to a very large extent indeed England is now 
ruled by means of statutory powers which are 
not in any sense .. . powers of the King... The 
new wants of a new age have been met in a 
new manner — by giving statutory powers of all 
kings to the King-in-Council, sometimes to the 
Treasury, sometimes to the Secretary of State, 
sometimes to this Board, sometimes to the other 

. . the powers of the executive are no longer 
those of the King. Year by year the subordinate 
government of England is becoming more and 
more important . . . We are becoming a much 
governed nation, governed by all manner of coun- 
cils and boards and officers, central and local, 
high and low, exercising the powers which have 
been committed to them by modern statutes.” 2! 


By 1925, Parliament had become concerned enough 
to appoint a Select Committee of the House of Lords 
to report on the conditions under which an affirma- 
tive resolution of the House on a particular regula- 
tion would be warranted. Then, in 1929, a new era 


in criticism of Government by Bureaucracy com- 
menced. In that year the Lord Chancellor, Lord 
Sankey, appointed a committee under the chairman- 
ship of the Earl of Donoughmore to examine the 
whole question of Ministerial powers. Also in that 
year Lord Hewart published his book The New 
Despotism.?? In that book he arraigned the Exe- 
cutive for its tendency to usurp legislative powers 
and criticized the administrative lawlessness of 
marching bureaucracy. These criticisms were quick 
to note the inconsistency of rapidly expanding 
powers which were unevenly distributed among 
various departments with no overall plan. 


During the early or developing years of delegated 
legislation some formulae evolved, one of these 
formulae was the “‘Henry VIII Clause’’ — a power 
to remove any difficulties likely to arise in the 
working of the Act. Some statutes provided that 
statutory Orders-in-Council ‘be of similar force and 
effect with the statute’ (such as the aforementioned 
section of the Great Reform Bill, 1832 or a similar 
section in the Civil Procedure Act of 1833) while 
others gave a Secretary of State or the appointed 
administrator of the Act power to add detail or 
vary the statutory terms specified where such ‘was 
deemed necessary and advisable’, for example, the 
Anatomy Act Amendment Act of 1821 provided 
that the Secretary of State could effect a variance 
of times for the rendering of certificates of intern- 
ment where he deemed such necessary. 


These formulae evolved to the point where the 
ultimate example of a statute section setting up the 
ruling order of this ‘New Despotism’ came to be: 


“If any difficulty arises in connection with the 
application of this Act to any exceptional area, 
or the preparation of the first valuation list for 
any area, or otherwise in bringing into operation 
any of the provisions of this Act, the Minister 
(of Health) may by order remove the difficulty, 
or constitute any assessment committee, or de- 
clare any assessment committee to be duly con- 
stituted, or do any other thing which appears to 
him necessary or expedient for securing the pre- 
paration of the list or for bringing the said pro- 
visions into operation, and any such order may 
modify the provisions of this Act so far as may 
appear to the Minister necessary or expedient for 
carrying the order into effect” 23. 


Until 1890 a considerable amount of subordinate 
legislation particularly proclamations and Orders- 
in-Council were published in the ‘London Gazette”. 
However, the sheer volume of that publication plus 
the ever-increasing proliferation of subordinate or 
delegated legislation led to the recognition of an 
urgent need for a uniform publication of all such 
statutory instruments. From that year on an annual 
volume of all Statutory Rules and Orders was 
published. With the passing of The Rules Publi- 
cation Act in 1893, provision was made for the sys- 
tematic printing, publication and numbering of all 
Statutory Rules and Orders. In this Act ‘Statutory 
Rules’ were defined as: 


. rules, regulations or by-laws under any Act 
of Parliament and which 


(a) relate to any Court in the United Kingdom, or 


(b) are made by the King-in-Council, the Judi- 
cial Committee, the Treasury, the Lord Chan- 
cellor, a Secretary of State, the Admiralty, 
the Board of Trade, the Local Government 
Board, or any other Government Department.’ 24 


This definition did not cover all subordinate legis- 
lation and notably exempt were amending and sub- 
delegating orders. However, it began the necessary 
task of disseminating these laws to the public. 


From the initial development of delegating legis- 
lative powers it has always been recognized that 
Parliament was ultimately responsible for the super- 
vision of those exercising those powers, yet it was 
not until the Rules Publication Act (1893) that any- 
one comprehended the extent of government by regu- 
lation. With the publication of most delegated legis- 
lation in a single volume criticism of Parliament 
grew overnight for her allowing of undue exercise by 
the Executive of powers legitimately within only 
Parliament's jurisdiction. One answer to this criti- 
cism was that Parliament was the ultimate over- 
seer of all regulations; what it could give it could 
also take away. However, a need for more effec- 
tive and less unwieldy remedies was recognized and 
some were developed. Cecil T. Carr lists five pos- 
sible safeguards; 


(1) The delegation of legislative power should be 
delegation to a trustworthy authority which 
commands the national confidence. 


(2) The limits within which the delegated power 
is to be exercised ought to be definitely laid 
down. 


(3) If any particular interests are to be specially 
affected by delegated legislation, the legis- 
lating authority should consult them before 
making its laws. 


(4) Delegated legislation must receive adequate 
publicity. 


(5) There must be machinery for amending or 
revoking delegated legislation as required.” 2° 


(v) JUDICIAL REVIEW 


The Judiciary became increasingly concerned 
with the proliferation of secondary legislation. The 
Courts subscribed to a theory of a ‘rule of law’ 
or — 


‘a statement made in advance by a constitutional 
authority that when certain hypothetical facts 
occur and an individual conducts himself in a 
certain way, the community forces shall take a 
certain prescribed action’. *© 


This ‘rule of law’ was recognized to be of a general 
and exhaustive nature, stated with sufficient clarity 
of language by the legislature to insure fair and 
impartial treatment of all. Yet it soon became in- 
creasingly obvious that not only was there a fre- 
quent lack of clarity of language in the statutes 
but that the Legislature had come to rely on the 
Executive and its administration to such an extent 
as to pass Acts containing only general or sketchy 
policy statements (known colloquially as ‘skeletal 


legislation’) leaving the detailing, implementation 
and even punishment for breach to administrators 
who did these tasks by drafting regulations for their 
purposes. The result, in terms of the judicial 
function, was an increasing contact of the admini- 
strative wing of government with the courts, through 
cases, appeals and references, administration, ad- 
ministrative decisions and subordinate legislation. 
All became a continuous subject of judicial review 
but the terms of administrative decision-making 
were often set out in parent statutes and this prac- 
tice apparently tied the courts’ hands in many in- 
stances. For example, the Patents, Designs and 
Trade Marks Acts of 1883 and 18887’ authorized 
the Board of Trade to make rules for the regis- 
tration of patent agents. In the case of the In- 
stitute of Patent v. Lockwood,?® the court 
considered whether or not it could canvass the terms 
and merits of the scheme of rules created by The 
Board of Trade for licensing patent agents, as they 
purported to have the same effect as if contained 
in the Act, and it was held that the scope of judi- 
cial review was necessarily severely restricted by the 
terms of the applicable legislation. 


As early as the case of Regina v. County of Lon- 
don Justices, L. J. Bowen expressed a concern 
about preserving the right of appeal against ad- 
ministrative action taken under delegated legislative 
authority.22 Then, in Ex. P. Ringer, °° an applica- 
tion to quash allotments made by local authorities 
under a recent Act was dismissed by Darling, J. 
who stated: 


“.. . that the section of the Act gave to an order 
made by a public department the absolute finality 
and effect of an Act of Parliament ... the de- 
partment was put in a position of absolute sup- 
remacy ... and put so by an Act as recent as 
only last year...” 


When the case of Dyson v. Attorney-General?! 
disputed the powers of Inland Revenue Commis- 
sioners, it was noted in the course of Farwell, 
L. J.’s judgement that: 


.. only last year (1910) three cases concerning 
complaint against the exercise of statutory powers 
by administrative authorities had been heard: 


R. v. Board of Education [1903] 2 K. B. 165 
Re Weir Hospital [1910] 2 Ch. 124 
Re Hardy's Crown Brewery [1910] 2 K. B. 257.” 


In this case, concern was expressed at the growing 
exercise of statutory powers by government depart- 
ments and agencies without regard for the legal 
principles of natural justice, fair and impartial hear- 
ing, right to counsel, and without a final appeal to 
the Courts. ‘Ministerial responsibility’ it was sub- 
mitted, ‘is but the mere shadow of the name’. 
Yet courts were restricted to reviewing procedures 
established by the Executive to the exclusion of any 
examination on policy and merits in terms of its 
accord with the enabling statute. This correlation 
was solely within the prerogative of the Executive. 


As a result of cases like those above and a 
growing concern with administrative lawlessness a 
body of administrative law developed, administrative 


law based on the old prerogative writs of prohibi- 
tion, mandamus and certiorari; the same machinery 
by which the King reviewed the actions of his ap- 
pointed administrative officials. Although the law 
still prohibited examination of administrative action 
on merits and policy, it permitted the courts to 
consider the validity of administrative actions with 
regard to the terms of the enabling act, the policy 
stated therein and thereby the appropriateness of 
subsequent subordinate legislation insofar as to 
consider whether or not it lay within the terms 
contemplated by the empowering statute. 


In the case of the Local Government Board v. 
Arlidge,?? the Lord Chancellor (Viscount Haldane) 
clearly stated that although the court did not re- 
cognize subordinate legislation as having the same 
effect as an Act of Parliament, such certainly has 
the same force of law: 


‘“.. the courts have a simple duty to construe the 
language as it appears and to abstain from any 
guessing as to what Parliament had in mind 
when passing the statute...” 


Thus, it became increasingly clear that the scope 
for judicial review of regulations was strictly limited 
to whether or not the course of action prescribed 
by the regulations was so empowered by the statute. 
Once the court determined whether or not a regu- 
lation fit within the four corners of an enabling 
statute the only scope of judicial review left is the 
ensuring that proper procedure is followed. After 
that, an independent judiciary, though active within 
the restricted terms of its scrutiny in preventing 
abuse, is unjustified in extending its role beyond 
such adjudication. 


(vi) THE DONOUGHMORE COMMITTEE 


When the Donoughmore Committee on Ministers’ 
Powers?? was set up in response to the public 
concern reported in 1932, it recognized the follow- 
ing necessary reasons for the delegation of legisla- 
tive powers: 


‘“—Tremendous pressure on Parliamentary Time; 


—Increasing Technical Nature of the Subject 
Matter dealt with by modern legislation; 


—Impossibility in anticipating Unforeseen Con- 
tingencies; 


—Essential need for Flexibility; 


—Need for the opportunity to Experiment and 
thereby learn from Experience; 


—Occasion of an Emergency where there is sud- 
den need of legislative action.’ 34 


In accepting that a system of delegating legislative 
powers is indispensable, the Donoughmore Commit- 
tee stated that critics of the system seldom deny 
the necessity of it, at least in some form, but rather 
their complaints lie against the existing and the 
ever-increasing volume and character of delegated 
legislation. The Committee, while recognizing that 
delegated legislation was inevitable, was equally 
cognizant of the fact that ultimately Parliament was 
accountable and responsible for all legislation, sup- 


reme or subordinate; however, the feeling was 
expressed that the dangerous tendencies were 
evolving through unsystematic growth and develop- 
ment of legislative delegating practices. It was sug- 
gested that obvious abuses of delegated legislation 
were due, at least in part, to Parliament's failure 
to provide adequate supervision of delegated leg- 
islation. 


In addition to recommendations that the expres- 
sions “‘regulation”, “rule”, ‘‘order’’ not be used 
indiscriminately to describe instruments used in 
exercising delegated legislative powers but that each 
of these terms be used to designate a particular 
type of statutory instrument. Further, that the 
“Henry VIII clause be limited in use to very ex- 
ceptional circumstances. The Donoughmore Com- 
mittee recommended that a Standing Committee of 
each house be set up to: 


(i) consider and report on every Bill containing 
a proposal to confer law-making power; 


(11) consider and report on every regulation and 
rule made in exercise of delegated legislative 
power.?> 


To fill the gap of proper Parliamentary Supervision, 
it was proposed that every regulation, rule or order 
of substantive import and effect be laid before the 
House and be subject to an affirmative resolution 
prior to attaining force and effect. It was also pro- 
posed that all delegated legislation be referred to 
the Standing Committee for consideration not only 
as to the need to lay it before the House but as to 
whether or not it should be the subject of ante- 
cedent publicity. 


(vii) MODERN DEVELOPMENTS 


Although the Donoughmore Committee was an 
exceptionally wel!-composed and representative body 
which collected a mass of expert evidence with 
great patience and thoroughness, taking over three 
years to report in what is still regarded as a con- 
Stitutional document of the Highest order,36 (The 
Donoughmore - Scott Committee on Ministers’ 
Powers Report) the recommendations contained 
therein resulted in very few improvements. During 
the 1930’s and for some five years of the Second 
World War, the report and its recommendations 
seemed to be passing quietly into oblivion. How- 
ever, this was in no way indicative that the con- 
cerns which had originally led to the report had 
been quieted. The growing uneasiness which had 
prompted Lord Sankey to commission the report 
in 1929 turned into open dissent by 1937. In that 
year Mr. Dingle Foot, M. P. made the following 
comment: 

“ . . that in the opinion of this House the power 

of the Executive has grown, is growing and ought 

to be diminished.” °7 


Mr. Foot was specifically interested in regulations 
under the Unemployment Act of 1933 and under 
various Agriculture Marketing Schemes Acts. °° He 
was especially conscious of the ever-increasing tend- 
ency to pass important legislative measures in the 
form of regulations under general empowering 
clauses in old statutes or under new skeletal legis- 


lation empowering the passage of such regulations. 
In that same year he stated that statutory rules 
and orders were being made with such haste and 
in such profusion as to eliminate any possibility 
of House review. Parliament, in effect, had com- 
pletely lost control of them. 


As Sir C. K. Allen put it in his book on Law 
and Orders: 


“Nothing, however, stemmed the stream, and it 
was still growing in volume when another war 
broke out and turned it into an irresistible flood. ’’ 39 


The effect of the Second World War was much 
the same as that of the First. It resulted in a 
complete placing of legislative power in the hands 
of the Executive in order to secure public safety 
and proper defence of the realm.4° The Emergency 
Powers (Defence Acts) of 1939 and 1940 were 
typical of the general charter empowering the Exe- 
cutive to act by Order-in-Council and provided au- 
thority to make regulations for the following pur- 
poses: 


(1) the public safety; 
(2) the defence of the realm; 
(3) the maintenance of public order; 


(4) the efficient prosecution of any war in which 
His Majesty may be engaged; 


(5) maintaining supplies and services essential 
to the life of the community; 


(6) apprehension, trial and punishment of per- 
sons offending against the Regulations; 


(7) detention of persons whose detention ap- 
pears to the Secretary of State to be ex- 
pedient in the interests of public safety or 
the defence of the realm; 


(8) the taking of possession or control of any 
property or undertaking; 


(9) the acquisition of any property other than 
land; 


(10) entering and searching any premises; 
(11) amending or suspending any enactment.’?' 


(And it was further provided that no regulation 
should be invalid because of an inconsistency with 
an existing enactment) 


The result of such emergency legislation and the 
broad delegation of regulatory powers was that land, 
people, resources and, in effect, every conceivable 
aspect of life came under the direct regulatory con- 
trol of the Executive. The Executive used Statu- 
tory Rules and Orders under emergency legislation 
to requisition some seven hundred thousand acres 
of Great Britain for military purposes, some three 
thousand buildings and nine thousand houses for 
posting and to issue some seven thousand supply 
seizure orders. In addition, a type of martial law 
was imposed over the country and some twenty 
thousand officials maintained powers of entry and 
arrest without warrant. There were some seventeen 
hundred prosecutions for offences against the reg- 
ulations every month, for which an expanded court 
system was given extra jurisdictional powers 


in hearing cases and setting out special remedies 
or penalties. 
It was well accepted that: 


“War was a time to give up part of democracy 
so that it could be saved for a later time when 
war and crisis had passed.” 4? 


By 1942, however, there had come to exist a vigor- 
ous group of parliamentarians, led by Herbert 
Williams, called the Active Backbenchers, who ex- 
pressed the opinion that it was time for the House 
to re-assert its authority in the area of legislating 
and take a stronger role over the governing of the 
country to the proper subordination of the Execu- 
tive. This group pressed, at every instance, for 
greater detail in proposed bills. They contributed 
notably to the reduction of subordinate legislation 
from the date of their initiation. In 1937, the num- 
ber of general statutory rules and orders per ses- 
sion was six hundred and forty-four, yet by 1942, 
that number had grown to one thousand nine 
hundred and one per session. The Active Back- 
benchers, through incessant questioning of new 
Statutory Rules and Orders and new bills (one hun- 
dred and fifty-four questions on Statutory Rules 
and Orders were asked in the 1942 - 1943 session) 
succeeded in reducing the number of Statutory 
Rules and Orders in the 1942 - 43 session to one 
thousand three hundred and thirty-three. 


On May 10th, 1943, Major Petherick put forth 
the following motion: 


. that this House, admitting the necessity 
for war purposes of giving abnormal powers to 
the Executive, is of the opinion that Parliament 
should vigilantly maintain its ancient right and 
duty of examining legislation, whether delegated 
or otherwise.” 43 


The result of this statement and the ensuing debate, 
which ranged over a very large area in the field 
of delegated legislation, was the proposal to set 
up a Standing Committee, consisting of members 
from all parties, to examine delegated legislation 
and report upon it to the House where deemed 
necessary. 


On May 11th, 1944, Mr. Attlee, the then Deputy 
Prime Minister, announced that an opportunity 
would be had to consider Mr. Hugh Molson’s 
motion: 


. . that this House would welcome the setting 
up of a Select Committee, with power to send for 
persons, papers, or orders, whose duty it should 
be to carry on a continuous examination of all 
statutory rules and orders and other instruments 
of delegated legislation presented to Parliament; 
and to report from week to week whether, in the 
opinion of the Committee, any such instrument is 
obscure or contains a matter of controversial 
nature or should for any other reason be brought 
to the special attention of the House.’ 44 


Debate on this motion centered, firstly, on the earlier 
arguments of disapproval of the Executive assump- 
tion of the Legislature’s role, and secondly, on the 
seemingly forgotten Donoughmore Report and its 
recommendations. After the House had deliberated 
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for some time on this matter on June 21, 1944 
the following sessional orders were made, setting 
up the Select Committee on Statutory Rules and 
Orders: 


(1) “That a Select Committee be appointed to 
consider every statutory rule or order . 
laid or laid in draft before the House, being 
a rule, order or draft upon which proceed- 
ings may be taken in either House in the pur- 
suance of any Act of Parliament with a view 
to determining that the special attention of 
the House should be drawn to it on any of 
the following grounds: 


(i) that it imposes a charge on the public 
revenues or contains provisions requiring 
payment to be made to the Exchequer or 
any Government Department or to any 
local or private authority in consideration 
of any license or consent of any services 
to be rendered or prescribed for the 
amount of any such charge or payments; 

(ii) that it is made in pursuance of an enact- 

ment containing specific provisions ex- 

cluding it from challenge in the courts, 
either at all times or after the expiration 
of a specified period; 

(iii) that there appears to make some unusual 

or unexpected use of powers conferred 

by the statute under which it is made; 

(iv) that there appears to have been unjusti- 

fiable delay in the publication of it; 


(v) that for any special reason, 
or report calls for lucidation. 


(2) That the Committee shall have the assistance 
of the Counsel to Mr. Speaker. 


That the Committee shall have the power to 
sit notwithstanding any Adjournment of the 
House, and report from time to time. 


its form 


(3) 


(4 


— 


That the Committee shall have the power to 
require any Government Department con- 
cerned to submit a memorandum explaining by 
Rule, Order, or Draft which may be under con- 
sideration or to depute a representative to ap- 
pear before them as a Witness for the pur- 


pose of explaining any such Rule, Order, or 
Draft. 


(5) That five be the quorum. 


(6) That it be an instruction to the Committee 
that before reporting that the special atten- 
tion of the House should be drawn to any 
Rule, Order, or Draft, the Committee do af- 
ford to any Government Department con- 
cerned therewith an opportunity of furnishing 
orally or in writing such explanations as 
Departments think fit.’’ 45 


Asa result, the practice was begun of nominat- 
ing a Committee at the beginning of every session, 
although after the 1945 - 46 session, three amend- 


ments were made to the above at the Committee's 
request: 


(1) “A new Term of Reference was added (it 
became number iv); that it [a statutory in- 
strument] purports to have a retrospective 
effect where the parent statute confers no 
express authority so to provide. (This term 
covers an irregularity which caused concern). 


(2) The Term of Reference concerning “‘unjusti- 
fiable delay in publication” was broadened 
to include delay in laying of instruments 
before Parliament. 


(3) The Committee’s power to consider instru- 
ments upon which proceedings ‘might have 
been taken” in either House, in pursuance of 
any Act of Parliament, was broadened.” *° 

Also, in recognition of the need for greater scru- 
tiny of statutory rules and orders, the government 
of the day passed legislation insuring parliamentary 
supervision of such. In 1945, the Statutory Orders 
(Special Procedure) Act,*’ was passed and by this 
statute, Parliament was empowered to provide that 
Orders and confirmation of Orders made under any 
Act passed after 1935 be subject to Special Pro- 
cedure. In each year since the passing of this Act 
such a condition has been made on a considerable 
number of statutes. Special Procedure involves ser- 
vice of notices, a local inquiry by the Minister con- 
cerned, and the hearing of any objections. When 
these preliminaries have been completed and the 
Minister has so certified and given not less than 
three days’ notice of intention to lay the appro- 
priate Order before Parliament there is an oppor- 
tunity for any objector to present a petition to 
Parliament if he does so within fourteen days of the 
notice. This petition may be for amendment only or 
it may be a general objection. A Committee of the 
House is appointed to review any petition and to 
study and make recommendations on the Minister's 
report as appended to the proposed Order. Within 
fourteen days of this Committee’s report either 
House of Parliament may annul the Order or, if 
the petitions disclose a general objection, may 
debate the Order or refer it to a Special Com- 
mittee of both or either House. In practice where 
a petition is presented, the Minister's report goes 
automatically to a Joint Committee as does the re- 
port of any House Committee on general objections. 
If no petitions are presented, and if the Order is 
not annulled within fourteen days, it then comes 
into operation, or at such later date as may be 
specified. 

The most important piece of legislation con- 
cerned with Statutory Rules and Orders in Great 
Britain was passed in 1946. This legislation was 
the first major re-consideration of the Rules Publi- 
cation Act since 1893. The Act applies the new 
title of Statutory Instruments to what was formally 
known as Statutory Rules and Orders as well as to 
a variety of subordinate legislative instruments. 
Under this Act a statutory instrument comes into 
existence when Her Majesty in Council or any Min- 
ister of the Crown enacts a ‘‘document”’ which is 
either an Order-in-Council or is made pursuant to 
any Statutory power expressed to be ‘exercisable 
by statutory instrument” (and such is now the com- 
mon form used in enabling legislation). 


11 


The Statutory Instruments Act of 19464? repealed 
the Rules Publication Act of 1893 as amended. 
This Act contained a new and supposedly all en- 
compassing definition of subordinate legislation. 
The statute maintained many of the numbering, 
printing, publication and citation provisions of the 
old Act. In addition, it provided that no Statutory 
Instrument had any legal effect unless it was actu- 
ally published and available at His Majesty’s Stat- 
ionery Office at the date of an alleged contraven- 
tion. It recognized the fact that a large majority 
of statutes in Great Britain contained a provision 
requiring the laying of any Instrument before 
Parliament prior to date of operation and set out 
the procedure for so doing which, if not followed, 
was fatal to the Instrument. The statute also re- 
quired that any Statutory Instrument sold by the 
King’s Printer bear on the face thereof — 


(a) a statement showing the date on which the 
Statutory Instrument came or will come into 
operation; 


and 


(b) either a statement showing the date on which 
copies thereof were laid before Parliament 
or a statement that such copies are to be laid 


before Parliament.*9 


(viii) BRITISH STANDING COMMITTEE ON 
STATUTORY INSTRUMENTS 


From the time that the Special Orders Commit- 
tee of the House of Lords was established in 1925 
to examine all instruments requiring an affirmative 
resolution of that chamber, four basic terms of 
reference have been an essential part of any review 
of Statutory Instruments, namely: 


(1) Whether their provisions raise 
questions of policy or principle; 


important 


(2) How far they are founded on precedent; 


(3) Whether they 
attention; 


require (the Lords’) special 


(4) Whether there are any doubts about vires.°° 


Since the time of that initial review, the Select 
Committee on Statutory Instruments of the House 
of Commons in Great Britain has developed more 
specific criteria in addition to the aforementioned 
basic points of reference: 


(1) 


Does it trespass unduly on individual rights 
and liberties: 


(2) Does it impose a charge on public revenues; 

(3) Does it exclude challenge in the courts; 

(4) Does it make unusual or unexpected use of 
the powers conferred; 

(5) Does it have a retrospective effect; 

(6) Has there been undue delay in the publica- 
tion or laying of it; 

(7) Has it come into operation prior to laying 
without prompt notification to Mr. Speaker; 

(8) Is it clear in meaning? °! 


As can be seen from the procedure developed in 
Australia and New Zealand (as contained in Ap- 
pendix A), these questions seem to have a uni- 
versal application in the field of subordinate leg- 
islative scrutiny. 


In John E. Kersell’s book The Parliamentary 
Supervision of Delegated Legislation, °? it is noted 
that the experience of parliamentary Scrutiny Com- 
mittees has led to the accepted principle that all 
legislative instruments purporting to have general 
effect stand permanently referred to a Scrutiny 
Committee on terms of reference similar to those 
just quoted above. In this book, it was also sug- 
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gested that any such Scrutiny Committee should 
have power to sit at any time, to send for papers 
and persons, and that it should afford the Govern- 
ment departments concerned with an instrument 
the opportunity of furnishing oral or written ex- 
planation of any instrument being examined. It 
was suggested that any such Scrutiny Committee 
be supported by staff of experienced experts able 
to aid the Committee in the study of a large num- 
ber of highly technical and complex Statutory 
Instruments. It was further suggested that such a 
Committee should report to each session of Parlia- 
ment, noting accord or disapproval with every 
Statutory Instrument referred to it. 


HISTORY & ORIGINS 


2. CANADA 


Historical research discloses how France and 
England, though two countries with entirely different 
historical and constitutional backgrounds, came to 
make similar extensive use of subordinate legislative 
powers: — first, under the royal prerogative of 
Sovereigns, and later by means of delegated legisla- 
tion of Parliament. Together, whether at war or dur- 
ing the brief interludes of peace, these two nations 
discovered and explored North America and, through 
the systematic use of subordinate legislative powers, 
they granted exploration and exploitation monopolies 
to various trading companies. In return for these 
monopolies, trading companies were required to es- 
tablish colonies, to settle and to populate the dis- 
covered land and thereby to secure the proprietory 
claims of the patron realm. 


These colonies were governed by royal prerogative. 
In each settlement a delegate of the sovereign, usual- 
ly a governor, enforced the subordinate legislation by 
and under which the entire colony was governed. For 
many years a policy of mercantilism pervaded the 
governing of the colonies and the de facto purpose of 
settlements appeared little more than the adequate 
provision of trading facilities. However, the colonies 
soon provided a new opportunity for overcrowded Eu- 
ropeans who were caught in a land squeeze caused 
by the latter stages of the Agricultural Revolution in 
Europe. In relocation of these people a more perma- 
nent and agrarian character to the European 
settlements of North America developed. Though 
their governments were still under royal prerogative 
they became domestically competent and self- 
maintaining. 


Because Canada appeared more remote, or 
because it seemed colder, or because the majority of 
the population in Canada was not of the same 
nationality as the governing nation, or perhaps 
because Canada appeared to be less generously en- 
dowed with rich land and resources, the early settlers 
to the North American continent showed a definite 
preference for the lands to the south. At any rate the 
United States developed much more rapidly during 
the 17th and 18th centuries. As colonies of England 
they were governed by royal prerogative andthis was 
exercised by a delegate of the King to enforce subor- 
dinate legislation. The people who populated the Un- 
ited States had left England during a time when that 
country was in the throes of its most drastic and 
radical constitutional changes. The struggle for 
parliamentary supremacy had been won or was in the 
course of being won. 


With the powers of the monarch in England severe- 
ly restricted at this time his strong prerogative control 
over the colonies faltered. By the middle of the 18th 
century the population of the United States had 
begun to demand the same participatory democracy 
accorded in England. 


In 1776 these people cast aside the governing royal 
prerogative and with this denial many loyalists and 
supporters of the royal prerogative fled north into 
Canada. This turn of events immediately changed the 
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character of Canada. She was no longer regarded 
simply as a conquered land to be held and exploited, 
now some of his Majesty's most loyal supporters 
dwelt in this country. 


Although the instruments of rule were still the 
Same, royal prerogative and subordinate legislation 
as administered by a delegate of the monarchy, 
Canada soon gained the parliamentary victories of 
England and the fruits of the American revolution 
without violence. Colonial self-government became a 
reality in Canada by the eariy 19th century. 


The country was divided into three areas consisting 
of Lower Canada, Upper Canada and the Maritimes. 
In each of these areas a governing body was es- 
tablished similar to that in each of the American 
colonies before the time of the revolution containing a 
Lieutenant Governor, an appointed Council and a 
popularly elected Assembly. But, at this time, these 
Assemblies had little control over even domestic 
policies for the Governors were given complete 
power over all revenues. 

Within a very short time Canada was united and 
given a responsible government with autonomy over 
domestic affairs and, once granted in Canada, similar 
autonomy was quickly extended to other colonies in 
the British Empire, — South Africa, Australia and 
New Zealand being some of the first to receive similar 
consideration. Canada, in fact, led the way in repiac- 
ing the role of rule by royal prerogative for that of 
colonial self-government. 


The Canadian system of government, however, 
soon fell victim to the same excesses and abuses of 
subordinate legislation illustrated throughout the 
Commonwealth and, in fact, for almost a century 
Canada fell behind in correcting those abuses. 


In the United kingdom the problem was recognized 
and met by the following practices: 

—provisions for mandatory tabling; in some cases a 

provision even called for parliamentary approval of 

Statutory Orders and Rules; 


—the setting up of aSelect Committee of the House 
of Commons to scrutinize ‘statutory instruments” 
and make sure that they did not violate the criteria 
laid down in the Report of the Committee on 
Ministers’ Powers; 


—the existence of a time set aside in the House of 
Commons for members to move to annul a par- 
ticular order: 


—and finally, a provision for the systematic 
publication of all orders in a convenient form.°? 


Until quite recently none of these practices 
existed in Canada. For example, before 1939 there 
was no general requirement for the publication of 
Orders-in-Council or other administrative regula- 
tions, though sometimes an enabling statute did 
require the publication of an order made under it 
in the Canada Gazette, as was the practice in 
England prior to 1893. Other orders which could 
be made effective only if known to the general 
public were given general publicity but there was 
a tendency to interpret rather narrowly those orders 
that might be of public interest. The fact that the 
decision to publish an order rested with the Minister 


of the originating department caused a great deal 
of disparity in the standards of publication, since 
whether or not the general public was sufficiently 
affected by a particular regulation to necessitate 
general publication. 


Until 1950 only four statutes in Canada provided 
that the permanent validity of any regulation passed 
thereunder was conditional upon express approval of 
Parliament.*. A mere thirty-odd statutes required 
consequential statutory instruments to be tabled and 
well over three-quarters of all statutes enabling 
regulations required no laying thereof at all. This 
state of affairs left the Canadian public completely 
unaware and unconscious of a large body of subor- 
dinate legislation. In addition, it left Parliament with 
only one method of disapproving that legislation — 
the passing of an express Act of Disallowance. 


However, during the Second World War with an 
enormous increase in the exercise of delegated rule- 
making power by the Governor-!n-Council, it became 
imperative that Wartime Orders be given full publici- 
ty. Orders and regulations made under most wartime 
statutes were published at regular intervals in con- 
venient forms and were made available to the public 
and to those required to carry them out. At the same 
time the government made a practice of tabling in 
Parliament at the beginning of each session, all 
Orders-in-Council which had beer passed relating to 
the war. This practice was not statutorially required; 
however, it was the public reflection of Prime 
Minister McKenzie King’s doctrine that Parliament 
itself, in deference to the executive, should decide 
how supplies and troops should be used during times 
of war, a policy which led to the successful resolution 
of the conscription crisis. 

As a continuation of this practice in 1947 the 
National Emergency Transitional Powers Act® was 
passed providing for the laying of all regulations 
thereunder within fifteen sitting days of a Parliament 
and for the annulment within forty days thereof if 
Parliament so determined. This Act became a model 
for subsequent legislation. In that same year a much 
needed uniform system of publication of regulations 
was developed. A Statutory Orders and Regulations 
Order®®. required that: 


“since the 1st of January, 1947, all proclamations, 
orders, rules, and regulations of a legislative 
character or of an administrative character having 
general effect or imposing a penalty, whether these 
instruments are made by the Governor General-in- 
Council, a Minister, a Board or other agent em- 
powered by an act of Parliament, are to be publish- 
ed fortnightly in Part Il of the Canada Gazette, 
known hereafter as ‘Statutory Orders and 
Regulations’.”’ 


Asa result of this regulation or order, some nine hun- 
dred and fifty-seven regulations were submitted and 
published that same year. 


The Regulations Act of Canada, 1950,5”? made sub- 
stantial improvements on the Model Regulations Act 
proposed by the Conference of Commissioners on 
Uniform Legislation of 1943.58 Apart from requiring 
that all regulations be laid before Parliament within 
fifteen sitting days and that all regulations be pub- 
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lished, the Regulations Act of 1950 provided; 
—a comparatively extensive definition of 
“regulations ’ ; 


—that regulations not published might not be used 
to maintain convictions of offences thereunder; 


and 


—that the Canada Gazette be designated and 
judicially noted as the official publication for 
regulations.°? 


The particular regulations*? as passed under the 
Regulations Act of 1950 set out the details and ad- 
ministrative procedures whereby all regulations un- 
der any Statute of Canada were to be tabled and filed. 
These original regulations under the Regulations Act 
of 1950 provided for a consultation on form and 
draftsmanship between the Clerk of the Privy Council 
and the Deputy Minister of Justice. They also es- 
tablished an Advisory Committee on Statutory 
Regulations, consisting of the Clerk of the Privy Coun- 
cil as Chairman and officers of the Department of 
Justice and the Privy Council as Committee 
members. The mandate of that Committee was to: 


‘consider and report on matters relating to the 
preparation and publication of regulations’®' 


The Committee was given authority to report, but 
neither the regulations nor the statute made 
reference as to who should receive that report. In 
1954, new regulations under Section 9 of the 
Regulations Act of Canada, 1950, replaced and 
repealed the old ones.®? These regulations °° main- 
tained the consultation between the Privy Council 
Clerk and the Deputy Minister of Justice as to form 
and draftsmanship; however, the Advisory Com- 
mittee on Statutory Regulations was dropped. 


Although the 1950 Regulations Act brought 
Canada in line with Australia insofar as laying 
regulations before Parliament was concerned, the 
Act had one noticeable omission — it failed to make 
provision for the disallowance of regulations by 
Parliament. Therefore, where an enabling act made 
no specific provision for the annulment of regula- 
tions thereunder, Parliament could do nothing short 
of passing a specific act to revoke or disallow 
regulations to achieve this end. Several acts con- 
cerning the war and the emergency powers of 
government during and after the war contained 
annulling provisions. However, this practice was by 
no means uniform and, indeed, was the exception 
rather than the rule. 


The provisions for publication and tabling of 
delegated legislation under the Regulations Act of 
1950 were a distinct improvement over the previous 
practice. However, there was a serious lack of provi- 
sion for parliamentary scrutiny and debate or for a 
procedure providing for the quashing of delegated 
legislation where deemed necessary. 

The first serious suggestion for a Scrutiny Com- 
mittee of the Canadian House of Commons was made 
before the end of World War II, about the same time 
that the British Active Back Benchers began pressing 
the same issue. Mr. Brooke Claxton, later Minister of 
National Defence, made a speech in 1943 expressing 
the opinion that: 


“the practice of tabling orders in Council is, for all 
practical purposes, an empty form. | suggest that 
Orders-in-Council be referred to a Committee for 
consideration — not all the Orders but Orders hav- 
ing the effect of legislation of a general nature. 
Even when they get to the Committee, all the 
Orders of that kind would not be discussed; but if 
the Committee felt that one particular matter 
should be discussed, it could take up that Order and 
have the department officials thereto explain it and 
make its report to the House. This could be done ex- 
ceedingly quickly. In this way, there would be an 
opportunity of improving the drafting of Orders 
which sometimes leaves a great deal to be desired; 
there would be exercise of control over the Ex- 
ecutive, opportunity for ventilating grievances, and 
also observation of the important principle of the 
Supremacy of Parliament.’’4. 


Shortly after the end of the war the Right 
Honourable Mr. John Diefenbaker argued in Parlia- 
ment in favour of a Senate Committee to examine 
Orders-in-Council to ascertain if they ‘impinge and 
infringe upon private rights, and are necessary ’’.®® 
Some four years later, he came out in favor of aCom- 
mittee similar to that established by the British House 
of Commons to scrutinize the regulations. In answer 
to these questions the Prime Minister, The Right 
Honourable Mr. Louis St. Laurent, undertook to con- 
sider whether or not those operations would seem 
relevant and thereby tend to support the establish- 
ment in Canada of a similar Committee to that 
established in Great Britain. During the debate on 
the second reading of the Regulations Act in 1950, 
Mr. St. Laurent gave the government's ‘indication’ 
on a Scrutiny Committee: 


“we do not believe we should recommend at this 
time the (British) sort of committee because most of 
the statutory regulations have to be made by 
Governor-in-Council, and that gives considerable 
time for checking, whilst in the United Kingdom 
most of these things are done by boards or other 
agencies of the Crown. No one who is responsible 
to Parliament or to the public hears of these 
regulations until they have become law. This Un- 
ited Kingdorn Committee has strictly limited terms 
of reference that would probably not fit our situa- 
tion. They have to report on whether or not the 
Order infringes seven stated principles. If it does 
not, the Committee has nothing to do with it. If it 
does, they call attention to that fact. We do not 
believe that would be a remedy which would fit our 
Situation. 6° 


The matter of parliamentary scrutiny of delegated 
legislation was again brought up in 1951 when Mr. 
Fleming, M.P., quoting from a speech by Professor J. 
A. Corry, stated that: 


“Since we cannot at present see a prospect of 
decreasing the powers of government, our most 
hopeful course is to look for more effective methods 
of control. ..ifasseems likely we are to have acon- 
siderable measure of Order-in-Council government 
again, we should also be considering seriously the 
establishment of one or more committees of Parlia- 
ment to examine, not only the substance and policy 
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of Orders-in-Council but the affect that the powers 
and procedures contained in them will have on in- 
dividual rights and freedoms. ’’®’ 


During the House of Commons debate the subject 
of subordinate or delegated legislation, the policy of 
its use and the need thereof, was discussed no less 
than seventy-five times between 1945 and 1960. 
However, the responsibility to question government 
and Orders-in-Counci! lies with the Opposition and 
during those years, Canada had several instances 
where the Opposition was so small as to be ineffec- 
tual. 


There has not been a publication of the con- 
solidated Orders and Regulations of Canada since 
1945. As aresult these rules and regulations are vir- 
tually impossible to review and have been termed a 
nightmare by more than one prominent parliamen- 
tarian. In order to correct this situation and in final 
parliamentary recognition of the need for a Scrutiny 
Committee, the Canadian Parliament passed the 
Statutory Instruments Act®® in 1971, which re- 
placed the Regulations Act of 1950 that had re- 
mained to that date in an essentially unaltered form. 


In 1968 a Joint Committee of the House of Com- 
mons and the Senate was established and that Com- 
mittee became known as ‘‘The Special Committee 
on Statutory Instruments’’.©° The Chairman of that 
Committee was Mr. Mark MacGuigan and the third 
report of that Committee laid much of the ground 
work for the new Statutory Instruments Act of 1971. 
The “MacGuigan Report”, as it has become know, is a 
landmark piece of literature on the area of subor- 
dinate legislation in Canada. Many of the comments 
and recommendations of that report have been con- 
sidered and discussed by this Select Committee of the 
Alberta Legislature and all the recommendations of 
that report where they apply to the area of subor- 
dinate legislation in Alberta are highly recommended 
to the Alberta Legislature. 


Some of the more significant changes effected by 
the new Statutory Instruments Act lie in the defini- 
tion sections, a ‘regulation’ is now defined to mean a 
‘statutory instrument: 

(1) ““made in the exercise of a legislative power 
conferred by or under an Act of Parliament, or 
(ii) for the contravention of which a penalty, 
fine or imprisonment is prescribed by or 
under an Act of Parliament, and 
(111) includes a rule, order, or regulation govern- 
ing the practice or procedure in any 
proceedings before a judicial or a quasi- 
judicial body established by or under an Act 
of Parliament, and any instrument described 
aS a regulation in any other Act of Parlia- 
ment; ‘7° 


Further, the new Statutory Instruments Act de- 
fined a ‘statutory instrument’ as: 


. any rule, order, regulation, ordinance, di- 
rection, form, tariff of costs or fees, letters patent, 
commission, warrant, proclamation, by-law, re- 
solution or other instrument issued, made or 
established, 


(i) in an execution of a power conferred by or 
under an Act of Parliament, by or under 
which such instrument is expressly author- 
ized to be issued, made or established other- 
wise than by the conferring on any person 
or body of powers or functions in relation 
to a matter to which such instrument relates, 
or 

(ii) by or under the authority of the Governor- 

in-Council, otherwise than in the execution of 

a power conferred by or under an Act of 

Parliament, but does not include 

(iii) any such instrument issued, made or estab- 

lished by a corporation incorporated by or 

under an Act of Parliament unless 


(a) the instrument is a regulation and the 
corporation by which it is made is one 
that is ultimately accountable, through 
a Minister, to Parliament for the conduct 
of its affairs, or 


(b) the instrument is one for the contraven- 
tion of which a penalty, fine or imprison- 
ment is prescribed by or under an Act 
of Parliament, 

(iv) any such instrument issued, made or estab- 
lished by a judicial or quasi-judicial body, 
unless the instrument is a rule, order, or 
regulation governing the practice or pro- 
cedure in proceedings before a judicial or 
quasi-judicial body established by or under 
an Act of Parliament. 
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(v) any such instrument in respect of which, or 
in respect of the production or other disclo- 
sure of which, any privilege exists by law 
or whose contents are limited to advice or 
information intended only for the use or 
assistance in the making of a decision or the 
determination of policy, or in the ascertain- 
ment of any matter necessarily incidental 
thereto, or 

(vi) an ordinance of the Yukon Territory or the 
Northwest Territories or any instrument 


issued, made or established thereunder.” 7! 


The Statutory Instruments Act has caused the 


Canada Gazette to include many new matters. It 
now contains each of those things described in the 
definition section of the Statutory Instruments Act 
as a ‘Statutory Instrument’. One of the most impor- 
tant improvements on the definition of what is a 
statutory instrument was the inclusion of matters 
not passed directly in exercise of a legislative power 
but rather merely passed in the execution of a power 
conferred by or under an Act of Parliament. Al- 
though the term ‘legislative power’ is still main- 
tained in the definition of a regulation, it is now 
possible to include many orders by various Minis- 
ters, departments, boards and other agents of the 
Crown as requisite material for publication in the 
Canada Gazette. In addition, by further limiting 
that material which is excluded from the definition, 
the Statutory Instruments Act has caused many 
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Crown corporations to disclose previously unpub- 
lished regulations and policy. 


Under the new Act the regulation-making author- 
ity must cause to be forwarded to the Clerk of the 
Privy Council three copies of the proposed regula- 
tion in both official languages. The Clerk of the 
Privy Council is required to consult with the Deputy 
Minister of Justice in examining the proposed 
regulation. This procedure is in keeping with the 
old Regulations Act but under that Act there were 
no settled terms of examination while as a part of 
this consultation under the new Statutory Instru- 
ments Act four important criteria of examination 
are listed: 


(a) that it is authorized by the Stature pursuant to 
which it is to be made; 


that it does not constitute an unusual or 
unexpected use of the authority pursuant to 
which it is to be made; 


that it does not trespass unduly on existing 
rights and freedoms and is not, in any case, 
inconsistent with the purposes and provisions 
of the Canadian Bill of Rights; and 


that the form and draftsmanship of the pro- 
posed regulation is in accordance with estab- 
lished standards.’ 


When the proposed regulation has been so exa- 
mined, the Clerk of the Privy Council is required to 
inform the regulation-making authority of the result 
of his examination and to point out or draw the 
attention of the regulation-making authority to any 
inconsistencies. No such requirement was ever 
placed on the Clerk of the Privy Council under the 
old Regulations Act. There was never any check to 
ensure that the required procedure for proper enact- 
ment had been followed. Where a statutory instru- 
ment is transmitted or forwarded to the Clerk of 
the Privy Council for registration under the Statu- 
tory Instruments Act, he may refuse to register the 
instrument if it was not forwarded for prior 
examination as mentioned previously and, as a re- 
sult, the Clerk’s examination becomes compulsory. 


Where there is any doubt as to whether or not a 
proposed statutory instrument would be a regulation 
if it were issued, the regulation-making authority 
is further required to forward a copy to the Deputy 
Minister of Justice who makes the final determina- 
tion thereon. Prior to the new Act there was no 
authority whereby a regulation-making body could 
check on the constitutional validity or propriety of 
its actions. 


(b) 


(c) 


(d) 


Under the new Act all regulations must be trans- 
mitted to the Clerk of the Privy Council for regis- 
tration within seven days of making. The Clerk is 
required to register the regulations or statutory 
Instruments transmitted to him, unless: 

(a) . . . the instrument is in doubt and it has 
not been referred to the Deputy Minister of 
Justice for a decision on whether or not it is 
a regulation; or 


CD) . the instrument was not forwarded for 
consultation.’3 


Where the Clerk refuses to register a statutory 


instrument for the above mentioned reasons he 
must forward a copy of the instrument together 
with his reasons to the Deputy Minister of Justice 
for a final determination. 


No regulation is invalid by reason of a failure to 
submit it for examination in consultation between the 
Clerk and the Deputy Minister of Justice. However, 
the Governor-in-Council may, upon recommendation 
of the Minister of Justice, revoke the instrument 
made or established, in whole or in part, and 
thereon cause the regulation-making authority by 
which it was issued to be notified in writing of 
this action. Likewise, in the old Regulations Act 
a regulation not transmitted for consultive examina- 
tion was not invalid, yet there was no provision 
for the Governor-in-Council to invalidate a regu- 
lation not so transmitted. 


One very important improvement under the new 
Statutory Instruments Act is the provision that: 


(1) No regulation shall come into force on a day 
earlier than the day on which it is registered 
unless 


(a) it expressly states that it comes into force 
on a day earlier than that day and is 
registered within seven days after it is 
made, or 


(b) it is a regulation that has been exempted 
under the act. 


(2) Where a regulation is expressed to come 
into force on a day earlier than the day on 
which it is registered, the regulation-making 
authority must advise the Clerk of the Privy 
Council in writing of the reasons why it is 
not practical for the regulation to come 
into force on the day on which it is regis- 
tered. ‘(14 


The Canada Gazette remains the official publi- 
cation of all regulations and ‘every regulation, by 
reason of the Statutory Instruments Act, must be 
published therein within twenty-three days after 
copies have been forwarded to the Clerk. As in the 
old Regulations Act no regulation is invalid by 
reason only that it is not published in the Canada 
Gazette. Equally so, no person can be convicted of 
an offence consisting of a contravention of any 
regulation that, at the time of the alleged contra- 
vention, had not been published in the Canada 
Gazette in both official languages unless the re- 
gulation was exempted from publication or reason- 
able steps could be shown to the effect that the 
regulation was properly brought to the notice of 
those persons likely to be affected by it. 

The new Act puts into statute a practice long 
followed by the Clerk of the Privy Council. Under sec- 
tion 14, he is now required to publish a quarterly con- 
solidated index of all regulations and amendments 
thereto in force at any time after the end of the 
preceding calendar year and that index is available in 
the source of all regulations — the Canada Gazette. 


One improvement in the new Statutory In- 
struments Act is the establishment of a Committee. 
This Committee consists of the Clerk of the Privy 
Council, the Deputy Minister of Justice and not more 


17 


than three other persons to be appointed from time to 
time by the Governor-in-Council. Its duty is to ex- 
amine the last preceding consolidation of regulations 
and all regulations and amendments to regulations 
made since such consolidation, other than those 
regulations that are exempted. This Committee is 
then charged with the preparation of a consolidation 
of all such regulations and amendments thereto 
(such to be done as soon as is reasonably possible 
after each arrangement, revision and consolidation of 
the General Public Statutes of Canada and at such 
other times as the Governor General may direct).’5 
Once the Committee has completed its consolidation 
of regulations the Governor General may cause a roll 
to be deposited in the office of the Clerk of the Privy 
Council which contains a list of the original 
regulations so consolidated. This roll is presented to 
Parliament for proclamation as having effect as law 
and is designated by the term ‘‘Consolidated 
Regulations of Canada, 19...’’. In addition, the Com- 
mittee which prepared the consolidation is authoriz- 
ed to prepare a supplement to it from time to time. 


Another important provision in this new act is the 
power of the Clerk of the Privy Council, after con- 
sulting with the Deputy Minister of Justice, to request 
the regulation-making authority or person acting on 
behalf of such authority to prepare a revision or con- 
solidation of that regulation should he be of the opi- 
nion that a particular regulation, because of length or 
number of revisions, requires a complete revision 
and/ or consolidation. Failure to comply with such a 
request within a reasonable time may subject the so- 
ordered authority to a direction by the Governor-in- 
Couneil?”* 

All statutory instruments published in the Canada 
Gazette are judicially noticed in the Courts as in the 
old Regulation Act. In addition, all regulations 
published in the Canada Gazette are to be accepted 
as prima facie evidence in judicial proceedings. (This 
resolves the problems created by various provincial 
Evidence Acts in Canada.) 


Any person may, upon payment of a prescribed fee, 
inspect or obtain copies of any statutory instrument 
which has been registered with the Clerk by attending 
at the office of the Clerk and requesting same. Or, he 
may examine any statutory instrument that has not 
been registered by the Clerk of the Privy Council by 
attending at the head or central office of the authority 
that made the statutory instrument and requesting 
same. Prior to this inclusion in the Statutory In- 
struments Act the neglect of the Regulations Act of 
Canada, 1950, to deal with this matter left to the dis- 
cretion of the Ministers of the various departments as 
to whether or not they would release a copy of a 
regulation exempt from publication.’’ 


Perhaps the most important development brought 
about in the Statutory Instruments Act is the es- 
tablishment of a Joint Standing Committee of the 
House of Commons and Senate for the purpose of 
reviewing and scrutinizing statutory instruments. 
Although the establishment of such a Committee is 
not mandatory, once established, all regulations are 
to stand permanently referred to it. However, there is 
no provision that this Committee report to the House 
of Commons or the Senate. Further, it can only con- 


sider instruments made or established after the com- 
ing into force of the Statutory Instruments Acct, that 
is, after January 1st of 1971. (Until, of course, a new 
Consolidation and Revision of Statutory Instruments 
is accepted and passed in Parliament, at which time 
all statutory instruments would come under the Com- 
mittee’s auspices.) 


One matter that was in the old Regulations Act 
and which is not in the new Act is the requirement 
that every regulation should be laid before Parliament 
within fifteen days after it is published in the Canada 
Gazette or, if Parliament is not then in session, within 
fifteen days after the commencement of the next en- 
suing session. By leaving this section out, Canada 
may well have reverted to the position it was in prior 
to the 1950 Regulations Act in respect to actual 
parliamentary scrutiny of regulations. The establish- 
ment of a Standing Committee of both Houses to 
scrutinize regulations may in itself have fallen well 
short of the parliamentary responsibility for adequate 
supervision of regulations. It was well accepted that 
the laying before Parliament of regulations often 
became a matter of meaningless procedure and that 
actually, regulations are seldom dealth with by Parlia- 
ment. However, Canada has had an extensive history 
of debate on regulations and by taking away the man- 
datory ‘‘laying before parliament’ and possibly, in 
some minds, substituting a requirement that a Joint 
Committee scrutinize regulations and a copy of the 
Canada Gazette go to all members of Parliament, the 
Statutory Instruments Act may well have eliminated 
all debate on these most crucial legislative tools. 


The Statutory Instruments Act has recognized 
that various statutes of Canada provide _ for 
regulations to be the subject of an affirmative or 
negative resolution of Parliament or the House of 
Commons; however, (although this procedure is tobe 
commended) there remains the fact that the tabling of 
most regulations before Parliament is left to the dis- 
cretion of the authorities proposing the Act. These 
authorities can provide the aforementioned pro- 
cedure or leave it out of any proposed Act or 
amendment. As well, since the Joint Committee on 
Statutory Instruments has no instructions on repor- 
ting, that device may well fall short of an adequate 
substitution for full disclosure and debate in Parlia- 
ment. 


Under the old Regulations Act the Governor 
General-in-Council was empowered to make 
regulations: 


(a) ‘describing the powers and duties of the 
Clerk of the Privy Council under the act; 


(b) prescribing the system of recording, indexing 
and preparing of publication of regulations; 


(c) providing for the preparation and publication 
of consolidations of regulations and for the 
preparation and publication of supplements to 
consolidations; 


(d) and for the carrying out of purposes and 
provisions of the Act.” 78 


Under that section, the Governor General-in- 
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Council passed Privy Council Order No. 6173 on the 
21st day of December, 1950. These regulations 
provided for the method of publishing the Canada 


‘Gazette dividing it into two parts, Part 1 containing all 


matters which were published in the Canada 
Gazette prior to January 1, 1947, excepting 
regulations as defined by the Regulations Act, and 
Parl Il containing all regulations as defined by the 
Regulations Act. These regulations also provided for 
an Advisory Committee on Statutory Regulations 
consisting of the Clerk of the Privy Council as Chair- 
man, and officers of the Department of Justice and of 
the Privy Council to consider and report on matters 
towards the preparation and _ publication of 
regulations a provision which has now been brought 
into the Statutory Instruments Act. Presumably 
these reports were to be issued to the Minister of 
Justice. The regulations also provided for a designa- 
tion of S. O. R. (Statutory Orders and Regulations) 
followed by an appropriate number as a general 
codification of all regulations. 


Further, it was provided that the Clerk of the Privy 
Council should cause to be published quarterly a con- 
solidated index and table of all regulations and 
amendments, revocations or other modifications 
made since the last preceding consolidation and that 
all regulations should be consolidated every five 
years or at Such other intervals as may be determined 
by the Governor General-in-Council. (All these 
provisions are now contained in the Statutory In- 
struments Act). In 1954 the aforementioned 
regulations under the 1950 Regulations Act were 
revoked and new regulations’? were passed. Under 
these new _ regulations the Canada Gazette 
provisions were maintained. The numbering, printing 
and distribution provisions of the old regulations 
were also retained. As well, the Clerk of the Privy 
Council was asked to consult with the Deputy 
Minister of Justice in examining the form and 
draftsmanship of regulations. 


Under the new Statutory Instruments Act, 
Chapter 38, S. of C. 1971, the Governor General-in- 
Council is empowered to make regulations: 


(a) “exempting any proposed regulations or 
class of regulations from the application of 
the Act or various sections; 


(b) exempting any class of regulation where the 
Governor-in-Council is of the opinion that 
registration is not reasonably practical due to 
the number of regulations of that class; 

(c) subject to any other Act of Parliament — 


exempting a regulation from the publication, 
etc. provisions of the Act where a limited 
number of persons are likely to be effected 
or the regulations are of such a class or in- 
terest that they relate to international rela- 
tions, national defence or security or pro- 
vincial-federal relations, and therefore, it is 
advisable not to publish them; 


(d) precluding the inspection and obtaining of 
copies of such (exempted) regulations; 


(e) prescribing the manner in which a regulation- 


making authority must transmit copies of 
a regulation to the Clerk of the Privy Council: 
Council: 


(f) prescribing the form and manner in which 
Statutory instruments are to be registered and 


records thereof are to be maintained; 


authorizing the Clerk of the Privy Council 
to direct the publication in the Canada 
Gazette of any statutory instrument. or 
other document, the publication of which, in 
the opinion of the Clerk of the Privy Council, 
is in the public interest; 


(h) respecting the form and manner in which the 
Canada Gazette shall be published and 
prescribing the classes of documents that 
may be published therein; 

(1) requiring any regulation-making authority 
to forward to the Clerk of the Privy Council 
such information relating to any regulations 
made by it that are exempted as will enable 
the Clerk to carry out the obligations imposed 
on him; 

respecting the form and manner in which 
indexes are prepared and published; 


prescribing the classes of persons who will 
receive copies free; 


prescribing the fee that shall be charged for 
copies; 


prescribing any matter or thing that by this 
Act is to be prescribed. 8° 


In addition, the Statutory Instruments Act, apart 
from a number of consequential amendments, 
defines affirmative and negative resolutions which 
result when a particular statute contains the expres- 
sion ‘subject to an affirmative (negative) resolution of 
Parliament or the House of Commons’®' In all cases 
fifteen sitting days are allowed for the appropriate 
resolution after which the regulation lapses if It is 
subject to an affirmative resolution, or the regulation 
continues if it is subject to a negative resolution. 
Often these resolutions become a matter of ‘the nod” 
or of tedious form and procedure in Parliament to 
which few, if any, pay attention. 


The Statutory Instruments Act Regulations, be- 
ing S.O.R. 71/592, replace regulations under section 
9 of the old Regulations Act. They deal with the ex- 
amination, publication and scrutiny of regulations 
and other Statutory Instruments, basically setting out 
the procedural aspects of administering the 
Statutory Instruments Act and the administrative 
practices which are to be used in implementing that 
Act. 


The interpretation of “exempt from examination”, 
“exempt from publication’ and ‘‘exempt from 
registration’ are defined as meaning exempt from the 
appropriate sections of the Statutory Instruments 
Act. Any regulation exempt from examination Is filed 
without the usual examination or publication. Copies 
of these regulations are transmitted to the Clerk by 
personal service. There is a list of regulations in the 
class of ‘exempt from registration’. 
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Some of the other provisions of these new 
regulations under the Statutory Instruments Act are: 


—that the Clerk of the Privy Council is required 
to retain the original or a certified true copy 
of each transmitted statutory instrument, 


—publication in the Canada Gazette is to con- 
tinue as before, 


—there is a list of regulations which are exempt 
from publication on the grounds that they 
affect only a limited number of persons, 


—there is also a list of those that are exempt from 
publication because of length, and 


—a list of those which are exempt from publi- 
cation for reasons of national security or 
international relations.®2 


The regulations under the Statutory Instruments Act 
define indices and require them to be set out in 
alphabetical order. The indices are only in a title for- 
mat and contain no subject matter or topical heading 
portion. 


There is a section of the Statutory Instrument Act 
Regulations prescribing the methods of distribution 
of the Canada Gazette, the methods of inspection 
and obtaining of copies and the place where the right 
to inspect and to obtain copies can be exercised. 
Finally, there is also a schedule of fees charged for the 
obtaining of copies of the Canada Gazette. 


In comparison with the old regulations under the 
Regulations Act of 1950 the new Statutory In- 
struments Act Regulations are far more detailed and 
comprehensive. However, due to the fact that the 
new Act has incorporated the consulting committee 
and the practice of a consolidating index on a quarter- 
ly basis, these provisions are left out of the new 
regulations. 


Although the new Act has been in operation for 
only three years, it would appear that it has already 
brought about some important changes. Under it, the 
various by-laws of government boards and cor- 
porations may also be classed as statutory in- 
struments. In particular, under section 4 of the Act, 
the Deputy Minister of Justice may cause a copy of 
any proposed statutory instrument to be forwarded to 
him for determination as to whether or not such an in- 
strument should be classified as a regulation. The 
guidelines and precedent books of various 
departments have recently been requisitioned and 
are being examined to determine whether or not the 
subject matter contained therein is more properly 
termed regulation and therefore subject to the 
provisions of the Act. Such an examination has 
already led to the inclusion of the Immigration 
Guidelines as Immigration Regulations®? under the 
Statutory Instruments Act. However, this Select 
Committee has been informed by members of the 
Privy Council's office and of the Deputy Minister of 
Justice's office that to date the call for guidelines and 
precedent books has received a poor response and it 
is anticipated that a more forceful demand will soon 
be made of all government departments. 


Apart from the requirement that a regulation- 
making authority must forward three copies in French 
and in English of a proposed regulation to the Clerk of 
the Privy Council, and that the Clerk in consultation 
with the Deputy Minister of Justice must make an ex- 
amination of each statutory instrument or regula- 
tion, conformity to the following criteria is sought 


—''that it was authorized by the empowering 
statute; 


—that it does not constitute any unusual or un- 
expected use of the authority pursuant to which 
it is said to be made; 


—that it does not trespass unduly on existing 
rights and freedoms and is not, in any case, 
inconsistent with the purposes and provisions 
of the Canadian Bill of Rights; 
and 


—that the form and draftsmanship of the pro- 
posed regulations are in accordance with 
the uniform and established standards. '®4 


The Clerk, in consultation with the Deputy Minister of 
Justice, examines each regulation on these criteria 
and reports to the regulation-making authority. Also, 
it would appear that the Deputy Minister of Justice is 
informed of this report and, especially where a 
regulation does not fit the above mentioned criteria, 
this may be brought up when the regulation Is propos- 
ed for passage at the Cabinet stage. 


The fact that regulations only come into force on or 
after the date of transmittal makes registration a very 
important part of the new Act. It eliminates the 
problems created by laws which are unavailable to 
the public. There is, of course, a necessary provision 
for the operation of a regulation ‘in advance” of that 
regulation being published but this “emergency” in- 
stance must in all cases be adequately explained by 
the regulation-making authority. 


Every statutory instrument after 1971, once it has 
been issued, made or established and has come into 
force, stands permanently referred to a Joint Com- 
mittee of the House of Commons and Senate and this 
Committee is established for the purposes of review- 
ing and scrutinizing statutory instruments and 
regulations. This committee is specifically limited to 
regulations after the date of the Statutory In- 
struments Act. However, it already has a backlog of 
some fifteen hundred regulations or some four thou- 
sand pages of subordinate legislation pending con- 
sideration. Also once a consolidation of the federal 
regulations is completed and consolidation roll is sub- 
mitted the regulations as revised and consolidated in 
that roll are also permanently referred to this Joint 
Committee. Although there is no express direction for 
this Committee to report to the House of Commons 
and the Senate, it would appear from the Terms of 
Reference on the composition of the Committee that a 
report to both Houses is in order. Despite a problem in 
obtaining a quorum for many of its meetings in 1972, 
the House of Commons has asked this Joint Com- 
mittee to consider the broad and all-important subject 
of publication guidelines for all departmental 
materials. As a result, this Committee has heard 
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evidence from various Department of Justice officials 
and will be holding future hearings to consider 
evidence by various academic scholars from McGill 
University, Dalhousie University, and the University 
of Toronto on the desirability, practicality and need for 
publication of not only all subordinate legislative 
material but departmental manuals, guidelines and 
precedent books. 


The Joint Committee is calling for various 
documents ranging from the regulations and 
statutory instruments all the way to office precedent 
books of numerous departments, especially those 
which deal with a large sector of the public. During 
the course of its deliberations It is anticipated that the 
Joint Committee will be considering what documents 
should be published and to what extent full disclosure 
should be affected. 


One of the earliest examples of this type of work 
was, as mentioned before, the publication of the Im- 
migration Guidelines as regulations. One of the pre- 
sent Co-chairmen of the Joint Committee, Senator E. 
Forsey, seemed to feel that, in the future, policy 
manuals and other departmental guidelines would 
come under more scrutiny by this committee; for con- 
sideration of publication thereof as to the need for dis- 
closure and publication increase. Although this com- 
mittee has only to look at regulations passed after 
1971, this has proved to be amammoth task, andasa 
result, it has been suggested that it consider only 
those regulations or statutory instruments which 
would appear to affect the public in general. 


One further problem which was raised during the 
Alberta Select Committee's visit to Ottawa, and in 
resulting talks with the chairman and vice-chairman 
of the federal Joint Committee, was the need for a 
permanent and well qualified professional staff. It was 
suggested that only in this way could the federal Joint 
Committee or any committee on regulations cope 
with the number and volume of regulations or 
statutory instruments passed every year. 


In July of 1973 members of the Alberta Select Com- 
mittee on Regulations met with Mr. 1. Mclntosh and 
Mr. J. Ryan, Privy Council Legal Advisor and Assis- 
tant Deputy Minister of Justice and both of these men 
indicated that the federal government method of at- 
taching legal staff from the Department of Justice to 
the various departments of government led to less 
variance in the form and draftmanship of proposed 
regulations. It was stated by Mr. Ryan that the 
regulations of Canada were now in the process of be- 
ing computerized on tape; however, as the last Cana- 
dian consolidation of regulations was in 1945, the 
task was difficult. For example, the regulations pass- 
ed by the federal government in each year number on 
the average of some 750 or total some 2,500 pages, 
leaving some 22,500 regulations to review and con- 
solidate by 1975 or some 75,000 pages of disorganiz- 
ed, poorly indexed subordinate legislation.®® 


The Department of Justice has been considering 
the loose leaf system of publication such as that used 
in Hong Kong, in various African countries, and now 
in Quebec. However, there is a lack of sophisticated 
machinery necessary to produce such a consolidated 
system of publication and there have been doubts ex- 


pressed as to its effectiveness, particularly when 
compared with the hardbound volume consolidated 
system kept updated by yearly supplements. 


It was suggested that the existence of a Scrutiny 
Committee, whether truly active or not at this stage, 
had a noticeable upgrading effect on the quality of 
new regulations. It was hoped that the Joint Com- 
mittee would be able to produce some more effective 
method of examining regulations in the future; 
however, it was felt that a majority of such work 
should really be left in the hands of experts on staff 
whose task it would be to report regularly to the Joint 
Committee. 


The process of writing a regulation in any Govern- 
ment of Canada department was described by Mr. 
Ryan, as follows: 

—departmental planning; 


—the setting of a principle or a policy; 

—the checking for enabling authority 
statutes; 

—The rough drafting of a regulation; 


—the consulting of various concerned agencies 
within all government departments particularly 
the departments in question and the public 
sector involved through various agencies and 
associations; 


in the 


—preparaton of a final draft; and 


—the submission of that draft to a committee of 
Privy Council legal staff, the Deputy Minister of 
Justice and three lawyers from the Department 
of Justice staff who check the regulation 
according to the guidelines set out by the 
MacGuigan Report.®® 


(This staff can refer the regulation to the proposing 
department for changes or submit it to Cabinet for its 
consideration and approval. At the same time it 
makes a report to the Joint Committee on the basis of 
its examination and the supplementary evidence 
received.) 


Although no consolidation of regulations for the 
Government of Canada has taken place since 1945, 
office consolidations have been done by various 
departments from time to time and there still exists an 
unwritten directive that those regulations which 
affect the general public or which tend to have a large 
number of amendments every year be consolidated 
every five years. At the preparation of each office con- 
solidation it is now suggested that some scrutiny 
within the department take place. Apart from im- 
provements provided in the Statutory Instruments 
Act several other suggestions have been made re- 
garding the adequate provision for parliamentary 
supervision. 


Affirmative and negative resolutions as provided 
for in the Statutory Instruments Act have not been 
used very extensively in federal legislation although 
there has been considerable support for the sugges- 
tion that such a device should be adopted more fre- 
quently in the future, particularly during debates on 
empowering clauses in Parliament. Especially in the 


21 


case where matters of extensive public effect or 
policy change which will concern the general public 
are proposed this procedure may be utilized more 
often. Antecedent publicity of general regulations 
often occurs and in the case of the Motor Vehicle 
Compensation Regulations and Pilotage 
Regulations,®°’ the antecedent publicity thereof 
provided an opportunity for both the public and the 
department to converse before the regulations 
became law. However, there is no assurance that 
representations made by the public at hearings to 
consider the effect of the regulations will be followed, 
and there is no assurance that the regulations 
proposed will be in the same form when passed. 


Independent corporations such as the Canadian 
National Railway, the Canadian Mortgage and Hous- 
ing Corporation, the Canadian Radio and Television 
Commission and the Canadian Broadcasting Cor- 
poration have internal by-laws and directives most of 
which are not published. In the past it was felt that as 
these independent corporations had Department of 
Justice staff attached to them that provided adequate 
Supervision. In the future, these by-laws may well 
come under the call of the Deputy Minister of Justice 
for examination as to their nature and for considera- 
tion on the possible inclusion as statutory in- 
struments with all the resulting consequences under 
the Statutory Instruments Act. 

Mr. Mcintosh and Mr. Ryan expressed some con- 
cern about the proper indexing of regulations and 
statutory instruments. Mr. Ryan indicated that a 
topical index, such as that used in Alberta before 
1968, was the most desirable system. He stated thata 
statutory title type index suffers from incompleteness 
in that there is a great difficulty in finding all the 
regulations applicable to one subject. A subject 
matter index on the other hand enables one to seek 
out all the legislative material, regulations and 
statutory instruments on any particular topic. It was 
suggested that once such a topical index had been set 
up on a computer it would be relatively simple to 
maintain. 


At present, public access to the statutory in- 
struments of Canada, apart from the incredible 
problems in tracing a regulation through the Canada 


Gazette, is usually through the department of 
government concerned. As Information Canada 
becomes more well known it is anticipated that the 
local outlets thereof will become the major distributor 
of all departmental publications including regulations 
and statutory instruments. Mr. Ryan indicated that 
once regulations and statutory instruments were 
properly indexed and set up on computers a teletype 
system connecting Information Canada centers 
across Canada would be able to maintain an up to 
date outlet service of all federal regulations and 
statutory instruments. In support of this proposal Mr. 
Ryan provided the Alberta Select Committee with a 
copy of a publication known as ‘Operation Com- 
pulex’’ (a manual discussing all the suggested 
sources for proper distribution of legal information in 
Canada). One of the many suggestions in this manual 
is a weekly or monthly news letter setting out in rough 
outline the changes occuring in legislation and 


regulations, not only federally but provincially, and 
some other significant Suggestions included: 


—a loose leaf system with rapid updating and 
material distribution to ensure that all statutes, 
regulations and statutory instruments are pro- 
perly available; 


—a central facility available for recording regu- 
lations, both old and new, as of when they 
came into effect; 
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—a topical index for all federal-provincial statutes 
and regulations; 


—all statutes and regulations being printed in 
either language separately in a loose leaf form 
rather than in the present two languages form; 


—a system noting the practice of amending one 
statute or regulation through the use of an en- 
tirely different statute or regulation; 


—a computer system to distribute all statutes 
and regulatons.®® 


HISTORY AND ORIGINS 


3. PROVINCES 


Because of the division of legislative powers under 
the British North America Act of 1867,°°. each of the 
provinces in Canada has an independent sphere of 
legislative competency and, consequently, its own 
body of subordinate legislation. 


In the course of its research and travels the Alberta 
Select Committee on Regulations has accumulated a 
considerable amount of information and material on 
each and every province in Canada. In the interests of 
brevity and in order to avoid repetition this portion of 
the report is merely a Summary of the Committee's 
research and materials. 


A ‘Regulations Act’ similar to the old Canadian 
Regulations Act, Statutes of Canada, 1950, is inuse 
in every province of Canada except Quebec and 
Prince Edward Island.°° Those two provinces rely on 
specific statutory provisions in each piece of legisla- 
tion and on a system similar to that used in the 
provinces with a ‘Regulations Act’. Newfoundland, 
Ontario, Manitoba, Saskatchewan, British Columbia 
and Alberta all define a ‘regulation’ as something of 
a ‘legislative nature’. None of the provinces have 
adopted or developed an exhaustive definition of 
“regulation” or “statutory instrument” but the six 
provinces mentioned do have an exemplary inclusive 
list. 


Each of the provinces with a Regulations Act, with 
the exception of Nova Scotia, has an express re- 
quirement of filing and registration of all regulations, 
the penalty for failure of which ranges from complete 
invalidity of the regulation to mere inoperativeness. 
Further to these requirements, each province in- 
cluding Quebec and Prince Edward Island has a 
system of publication and recording, generally in a 
provincial gazette. : 
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Only the Provinces of Quebec and Ontario have 
provided the general public with a recent consolida- 
tion of all regulations in force;?' however, Manitoba 
has such a consolidation under way. Inthe remaining 
provinces, consolidations have either never been 
done or the most recent is over twenty-five years old. 


Ontario, Manitoba and Saskatchewan all have 
Standing scrutiny committees consisting of members 
of their legislatures that examine subordinate legisla- 
tion after it has been filed and published generally 
along the guidelines set out by the McGuigan 
Report.9* The Province of Quebec has expressed con- 
siderable interest in the setting up of a similar com- 
mittee. 


The Province of Ontario is a special case in the 
review of statutory instruments and regulations. 
Although some provinces do have a preliminary sub- 
committee of Cabinet to screen regulations before 
they are proposed, Ontario has established a standing 
committee of parliamentary assistants to the Cabinet 
to review subordinate legislation and regulations as 
proposed but before approval of Cabinet is given. This 
standing committee consists of elected government 
members only, each with an expertise in a particular 
government department, and has the power to call 
department personnel to explain and justify a propos- 
ed regulation. This standing committee has a chair- 
man and the benefit of various research personnel as 
well as the Registrar of Regulations. 


The Province of Nova Scotia, although it has no es- 
tablished committee, has by its Regulations Act 
provided a system whereby all subordinate legislation 
is submitted to the Assembly for review and approval. 
The Province of British Columbia has passed’? 
legislation providing for the appointment of a com- 
mittee to consolidate regulations. And the Province of 
Manitoba, in addition to the existing standing com- 
mittee, is in the process of putting all subordinate 
legislation on computer. 


HISTORY & ORIGINS 


4. ALBERTA 


Since its inception, the province of Alberta has 
used subordinate legislation to set out the adminis- 
trative details of primary legislation; however, it 
was not until 1957 that Alberta passed a Regu- 
lations Act to provide for the central filing, regis- 
tration and publication of regulations. This act was 
generally an adoption of the Model Regulations Act 
developed at a Law Uniformity Conference held in 
Winnipeg in 1943. 


The present Regulations Act of Alberta is typical 
of all regulation acts across Canada. It includes the 
usual definition sections and, in particular, defines 
“regulations” as: 


(1) “regulation’” means any regulation, rule, 
order or by-law, of a legislative nature made 
or approved under the authority of an Act 
of the Legislature, including those made by 
any board, commission, association, or simi- 
lar body whether incorporated or unincorpor- 
ated all the members of which, or all the 
members of the board of management or 
board of directors of which, are appointed by 
an Act of the Legislature or by the Lieutenant 
Governor-in-Council, but does not include 
any regulation, rule, order, by-law or resolu- 
tion made by a local authority or, except as 
hereinbefore otherwise provided, by a corpo- 


ration incorporated under the laws of the 
Province.” 
Rurthen /ethes defmnitiom >of “regulation < is 
modified by: 


(2) ‘Where a regulation, rule, order, or by-law 
is made or approved, pursuant to an Act 
of the Legislature, by the Lieutenant Gover- 
nor-in-Council, a member of the Executive 
Council, or any board, commission, associa- 
tion, or similar body, of the kind mentioned 
in clause (f) of subsection (1), if it prescribes, 
fixes or designates, 


(a) a district, area, person, animal or other 
thing, or 


(b) a period of time, 

within, to, during, or in respect of, which 
the Act or any provision thereof does or 
does not apply, in whole or in part, generally 
or in a restricted manner, or within, to, dur- 
ing, or in respect of which the Act provides 
that a thing specified in the Act may or may 
not be done, or shall or shall not be done, 
the regulation, rule, order, or by-law, shall 
be deemed to be a regulation as defined in 
clause (f) of subsection (1). 


Subsection (1) does not apply to an order of 
the Lieutenant Governor-in-Council directing 
the issue of a proclamation bringing into 
force, or Suspending or repealing, an Act of 
the Legislature or any provision thereof. 

A regulation, rule, order, by-law, or resolution 
made by a corporation incorporated by a pri- 
vate Act of the Legislature, or by the board 
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of directors or board. of management of 
such corporation, is not a regulation within 
the meaning of clause (f) of subsection (1)."%° 


The Alberta Regulations Act of 1957, section 3, 
requires that all regulations must be filed in dupli- 
cate with the Registrar of Regulations. It is further 
required that a regulation, other than one passed 
before the 1957 date of proclamation, comes into 
force on the date it is filed with the Registrar of 
Regulations, and in no case will a regulation come 
into force before filing. The Act provides that unless 
a regulation is filed with the Registrar it is of no 
effect. 


Section 4 of the Act requires that the Registrar of 
Regulations publish within one month of receipt in 
the Alberta Gazette the regulations that have been 
filed with him. However, the Attorney-General may 
extend time for publication of a regulation or even 
exempt it from publication where it has been made 
available in print already or is of such a length as 
to render publication impractical. 


Under Section 5 of the Act and pursuant to the 
Alberta Evidence Act?’ a certified copy of a regu- 
lation from the Registrar is prima facie proof of 
the filing of a regulation in accordance with the Act. 


Section 6 of the Act requires the Registrar to 
file a monthly report with the Minister in charge 
of the Act (a practice which has been ignored and 
questioned as to utility). 


Under Section 7 the Act provides for numbering, 
citation and references to the Alberta Gazette as 
the official publication of all Alberta regulations. 


Section 8 provides that the Registrar of Regu- 
lations is appointed by the Lieutenant Governor-in- 
Council and that the Registrar is under the direct 
control of the Attorney-General who is in charge 
of the Act. The Registrar is responsible for the 
recording, numbering, indexing and for the publi- 
cation of all regulations filed with him. In Alberta, 
the Registrar of Regulations is Mr. G. Acorn, Q.C., 
who holds the dual role of Legislative Counsel. 


Under Section 9 of the Act, the Lieutenant Gover- 
nor-in-Council is empowered to make regulations 
pursuant to the Regulations Act prescribing the 
various duties and powers of the Registrar, the form 
and arrangement of regulations, the system of filing, 
registration and indexing of regulations, the pro- 
vision for publication of a Consolidation of Regu- 
lations, the exempting of certain regulations from 
publication, the time and place for public inspection 
of regulations and the further carrying out of the 
provisions of the Act. It is also provided that publi- 
cation of a regulation in a consolidation is to be 
deemed publication under the Act. 


Section 10 provided for all regulations filed prior 
to December 31st, 1957, to remain in full force 
and effect. 


In 1957 a consolidation of all Alberta Regu- 
lations in effect was published and since that time 
no consolidation or revision, other than Depart- 
mental Office Consolidations of various regulations, 
has been undertaken. In 1970 the Statutes of 


Alberta were revised but no substantial change to provinces in this area, although the appointment 


the 1957 Regulations Act was made. of a Special Committee of the Legislature to study 
the state of Alberta regulations would appear to be 
Alberta then is rather mid-way amongst the a considerable step forward. 
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CHAPTER Ill 


AREAS OF GENERAL CONCERN 


In studying the origins, history and develop- 
ment of ‘regulations’ throughout the course of 
conversations with various officials from the several 
jurisdictions across Canada; in correspondence with 
civil servants in other countries; in contacts made with 
personnel in various Government of Alberta depart- 
ments; in the written submissions received from the 
Alberta public; at the Public Hearings in both 
Edmonton and Calgary and as a central theme 
throughout all Committee deliberations, six areas of 
general concern surfaced as_ all-encompassing. 
Those six areas, not necessarily in order of 
importance, are: 

1. DEFINITION 

—the need for a proper definition of a 
‘regulation’ and related legislative 
material. 


2. REGULATION-MAKING EMPOWERING 
CLAUSES 
—the nature and use of these clauses as they 
appear in all legislation, what constitutes 
an appropriate clause, and the preservation 
of the distinction between primary and sub- 
ordinate legislation. 


3. ADVANCE CONSULTATION 
—the need for and practice of advance con- 
Sultation by all regulation-making author- 
ities. 


4. ACCESSIBILITY 
—the requirement that all legislation be not 
only accessible but disseminated to govern- 
ment personnel and the public. 


5. CONSOLIDATION AND REVISION 
—the need for a consolidation and revision of 
all Alberta regulations. 


6. SCRUTINY 


—the fulfillment of the Parliamentary duty to 
scrutinize all legislation. 


This chapter then is concerned with the basic 
problems in our existing system which provides in 
part for government by regulation, the many 
questions involved therein, and some proposed 
recommendation. 
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1. DEFINITIONS 


While the terms ‘regulation’, ‘delegated legis- 
lation’ and “subordinate legislation’ have been 
used almost interchangeably throughout this report, 
it is generally recognized by British Commonwealth 
countries that the term ‘‘statutory instrument’ en- 
compasses the broadest scope of such legislative 
material; however, because the term ‘regulation’ 
is so inbred in common law jurisdictions, the Com- 
mittee has made an attempt at determining what is 
comprehensively understood as a ‘‘regulation”’. 


The definition of 
Alberta legislation — 


“regulation” under existing 


“a regulation, rule or by-law, of a legislative 
nature made or approved under the authority 
of an Act of the Legislature .. ."’ 98 


lacks any sort of practical guidance. In fact, the 
circular nature of this definition would appear 
simply to add to existing confusion; the rather inno- 
cuous phrase ‘‘of a legislative nature” is of as little 
help here as such characterization has been in the 
courts. As a result of such a definition the Registrar 
of Regulations in Alberta, as in many other pro- 
vinces, has adopted the only laudable policy of 
“when in doubt, file’. One would suspect that such 
a policy is the only measure of public protection 
practical; however, the Registrar is restricted to 
those materials submitted to him for filing as a 
regulation and therefore has no authority to include 
Orders-in-Council, department guidelines and such 
other material as may well be the proper subject 
of the requirements of the Alberta Regulations 
Act. 


Similar definitions contained in the legislation of 
several other jurisdictions such as New Zealand, 
Australia — federal and state, India, United States, 
Canada, until 1971, and the Canadian Provinces of 
Newfoundland, Nova Scotia and New Brunswick, 
would indicate that most of these said jurisdictions 
have had a similar difficulty in defining ‘‘regulation”’. 


The Committee devised the following definition of 
a ‘regulation’: 


—an instrument, however, termed, which sets 
out rights, powers, procedures, directions, 
breaches, prohibitions, authorities, officials, 
fees, registrations, penalties, judicial functions, 
definitions, interpretations and the like, in con- 
formity with powers granted in any Act of the 
Legislature, and having the same force and 
effect as though specifically included in the 
legislation, and any rules or orders made by the 
Legislature or the Executive Council and in- 
cludes, but not so as to limit the above, re- 
gulations, by-laws, statutory orders, statutory 
instruments, rules and orders. 


The Committee also considered the additional 
matters of fiats, departmental guidelines, depart- 
mental policies, departmental statements and 
memoranda and it was suggested that any proper 
definition of ‘‘regulation’’ should take these mat- 
ters into account particularly where they are of the 
same force and effect as those things listed in the 
above definition. 
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The most acceptable definition presently in use, 
being very similar to the above, is found in the 
Statutory Instruments Act, Statutes of Canada 
1971, c. 38, which also includes a definition of a 
‘‘regulation-making authority’ and a ‘statutory in- 
strument’. 


It is the recommendation of this Committee 
that the Alberta Regulations Act be renamed the 
Alberta Statutory Instruments Act and that the 
following terms be defined therein (as adapted from 
the federal Act): 


(a) ‘File’ means file with the Registrar in the 
manner prescribed (in the section requiring. 
filing); 

(b) “Local Authority’ means a town, city, village, 

municipal district, county, improvement dis- 

trict, hospital district, irrigation district, 

drainage district, special area, school divi- 

sion or school district; 


“Minister” means the member of the Exe- 
cutive Council to whom the administration of 
this Act is assigned by the Lieutenant Gover- 
nor-in-Council: 


— 


(c 


(d 


— 


“Prescribed” means prescribed by regulations 
made pursuant to this Act; 


(e) 


“Publish” means publish in the manner pre- 
scribed (in the section requiring publishing); 


(f) 


“Registrar” means the Registrar of Statutory 
Instruments appointed under this Act; 


(g) “Regulation” means a statutory instrument 


(i) made in exercise of a legislative power 
conferred by or under an Act of the 
Legislature, 


or 


(ii) for the contravention of which a 
penalty, fine or imprisonment is pre- 
scribed by or under an Act of the Legis- 
lature, 


and includes a rule, order or regulation 
governing the practice or procedure in any 
proceedings before a judicial or quasi- 
judicial body by or under an Act of the 
Legislature, and any instrument described 
as a regulation in any other Act of the 
Legislature; 


(h) ‘‘regulation-making authority’ means any 
authority authorized under an Act of the 
Legislature to make regulation and, with 
reference to any particular regulation or 
proposed regulation, means the authority 
that made or proposes to make the regu- 


lation 
and 


(i) “Statutory Instrument’ means any rule, 
order, regulation, ordinance, direction, form, 
tariff of costs or fees, letters patent, com- 
mission, warrant, proclamation, by-law, re- 
solution or other instrument issued, made 
or established 


(i) in the execution of a power conferred 


by or under an Act of the Legislature, 
by or under which such instrument !s 
expressly authorized to be issued, 
made or established otherwise than 
by a conferring on any person or body 
of powers or functions in relation to a 
matter to which such instrument re- 
lates, 


or 


by or under the authority of the Lieu- 
tenant Governor-in-Council, otherwise 
than in the execution of a power con- 
ferred by or under an Act of the Legis- 
lature, 

does not include 


any such instrument made or estab- 
lished by a municipal corporation §in- 
corporated by or under an Act of the 
Legislature, 


(ii) 


but 
(iii) 


any such instrument made or estab- 
lished by a corporation incorporated 
or under an Act of the Legislature un- 
less — 


(a) the instrument is a regulation and 
the corporation by which it is made 
is one that is ultimately account- 
able to a Minister, to the Legis- 
lature for the conduct of its affairs 
or 

the instrument is one for which 
the contravention of which a pen- 
alty, fine, or imprisonment is_ pre- 
scribed by or under an Act of the 
Legislature, 


(iv) 


(b 


~— 


(v) any such instrument issued, made or 
established by a judicial or a quasi- 
judicial body, unless the instrument is 
a rule, order or regulation governing 
the practice of procedure in proceed- 
ings before a judicial or quasi-judicial 
body established by or under an Act 
of the Legislature, 


(vi) any such instrument in respect of 
which, or in respect of the production 
or other disclosure of which, any priv- 
ilege exists by law or whose contents 
are limited to advice or information 
intended only for the use or assistance 
in making of a decision or the deter- 
mination of a policy, or in the ascer- 
tainment of any matter necessarily in- 
cidental thereto. 


The Committee would not suggest that these 
definitions are final or even altogether appropriate 
ones but would state that the apparent need for 
a more comprehensive definition of “regulation”, 
or any other term defining comparable subject 
matter, is such that it merits the adoption of 
these definitions with a view towards improve- 
ment. It is suggested that the original definition 


of “regulation’’ as devised by the Committee 
should be considered in searching for such 
improvements. 
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The desire to see Ministerial Orders, Orders- 
in-Council and departmental guidelines brought 
into the public eye could be realized by requir- 
ing them to be submitted to the Registrar of 
Regulations for an examination and a_ deter- 
mination, in consultation with the Attorney- 
General, as to whether or not they fall under the 
definition of statutory instruments or regu- 
lations, or whether they are a proper subject for 
statutory amendment. After the Registrar has 
performed this examination it should be incum- 
bent upon him to prepare a report together with 
his comments. This report should be submitted 
to the Legislature or, preferably, to a Committee 
of the Legislature which should be authorized to 
study statutory instruments and regulations, re- 
ceive the Registrar’s report and make the appro- 
priate recommendations thereon to the Legis- 
lature. 


Whenever a doubt arises, either in the Regis- 
trar’'s mind or in the minds of regulation-pro- 
posing government departments as to whether 
or not a particular document is a regulation or 
a statutory instrument, that document should be 


submitted to the Attorney-General, who in 
consultation with the Registrar and his. staff 
would make a decision as to its status. In so 


deciding he should consider the age of the docu- 
ment, some of which embody practices followed 
in various departments for several years and of 
such a continued practical effect as to make 
them legislative rather than simply administra- 
tive in the enforcement and following of same, 
and whether or not it falls within the subjec- 
tively listed matters of a particular statute's 
regulation-making empowering clause. 


The Committee is particularly concerned that 
ail regulation-making authorities be familiar 
with a number of basic guidelines which are to 
be followed in the drafting and examining of 
all regulations; such guidelines are set out in the 
McRuer Report and they are specifically adopted 
by this Committee. They are that: 


(a) “They should not contain provisions initiat- 
ing new policy, but should be confined to 
details to give effect to the policy estab- 
lished by the statute. 


They should be in strict accord with the 
Statute conferring power, particularly con- 
cerning personal liberties. 


(b) 


(c) 


They should be expressed in precise and 
unambiguous language. 


(d) They should not have retrospective effect 
unless clearly authorized by statute. 


(e) They should not exclude the jurisdiction of 
the courts. 


(f) They should not impose a fine, imprison- 
ment or other penalty. 


(g) They should not shift the onus of proof of 
Innocence onto a person accused of an 
offence. 


(h) They should not impose anything in the 


way of a tax (as distinct from fixing the 
amount of a licence fee, or the like). 


(1) They should not make any unusual or un- 
expected use of delegated power. 


(j;) General powers should not be exercised 
to establish a judicial tribunal or adminis- 
trative tribunal.’ ‘99 
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CHAPTER III 


2. REGULATION-MAKING EMPOWERING 
CLAUSES 


Every regulation passed owes its force and effect 
and, in fact, its existence to a ‘‘regulation-making 
empowering clause’ in some particular statute. In 
every statute under which a regulation is purported 
to be passed, there must be a designated ‘‘regula- 
tion-making authority’, generally the Lieutenant 
Governor-in-Council or the Minister or agency 
charged with administration of the statute and with 
the necessary legislative sanction or enabling 
power under which various regulations may be 
passed. These _ regulation-making empowering 
clauses are the crucial step in the delegation of 
legislative power and as such should be subject 
to the strictest type ot scrutiny and review, for it 
is at this point that both Parliament and the 
Legislature lose their direct control over legislation. 


In discussing the History and Origins of regula- 
tions some considerable attention was paid to the 
general all-encompassing type of ‘‘regulation-mak- 
ing empowering clause” which was typically char- 
acteristic of the Tudor monarchs in England. In 
fact, such a clause has come to be known as a 
“Henry VIII clause” - inferring a broad and almost 
subjectively unlimited power to regulate. The Com- 
mittee has received considerable comment and 
guidance in this area, notably from practicing mem- 
bers of the legal profession and academics in the 
legal area. The Committee considers such clauses 
in violation of the normal principles of parlia- 
mentary responsibility and would recommend their 
avoidance. 


It has been brought to the Committee's attention 
that, where new legislation is involved, new admini- 
Strative problems will inevitably arise thus neces- 
sitating broad regulatory powers. In such situations, 
broad regulatory powers should be granted with 
the provision that all regulations so passed by the 
empowered authority cease in force and effect 
within a specified period of time to be determined 
in the primary legislation. This type of provision 
would permit the authority to develop its legislaiton 
in the light of experience and thereby possibly 
result In an appropriate amendment to the enabl- 
ing legislation. 


The Committee recommends that, wherever pos- 
sible, all matters intended to be dealt with by 
regulation under an enabling statute should be sub- 
jectively listed in the regulation-making empowering 
clause. Further, the Committee recommends that 
where a matter is not specifically listed under the 
subjective headings of the regulation-making em- 
powering clause it should be, where authorized 
by a general regulation-making provision, subject 
to measures of scrutiny and review both at the time 
of its proposal and at the time of its lapse pursu- 
ant to the procedure explained in the preceding 
paragraph. The organizational mechanism recom- 
mended to perform this review and scrutiny is the 
combined consultation of the Registrar of Regul- 
ations, the Minister in charge of the enabling leg- 
islation and a Standing Committee of the Legisla- 
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ture. These people could consult, in considering the 
regulations, as to whether or not a particular reg- 
ulation is merely an administrative detail, and there- 
fore its subject matter should be added to the list 
of specific subjective headings in the regulation- 
making empowering clause, or whether such is a 
matter of legislative substance and thereby merits 
a proposed amendment to the enabling act. 


The Committee would recommend that the fol- 
lowing principles be brought to the attention of all 
who draft or have cause to interpret regulation- 
making empowering clauses: 


(a) The precise limits of the law-making power 
which Parliament intends to confer should 
be defined in clear language. 


(b) There should be no power to make regula- 
tions having a retrospective effect. 


(c) Statutes should not exempt regulations from 
judicial review. 


(d) Regulations made by independent bodies, 
which do not require governmental approval 
before they become effective, should be sub- 
ject to disallowance by the Lieutenant Gov- 
ernor-in-Council or a Minister. 


(e) Only the Lieutenant-Governor-in-Council 
should be given authority to make regula- 
tions having substantial policy implications. 


(f) There should be no authority to amend sta- 
tutes by regulation. 


(g) There should be no authority to impose by 
regulation anything in the nature of a tax 
(as distinct from the fixing of the amount 
of a license fee or the like). Where the power 
to charge fees to be fixed by regulations is 
conferred, the purpose for which the fees are 
to be charged should be clearly expressed. 


(h) The penalty for breach of a prohibitory reg- 
ulation should be fixed, or at least limited 
by the statute authorizing the regulation. 


(1) The authority to make regulations should not 
be granted in subjective terms. 


(j) Judicial or administrative tribunals with 
powers of decision on policy grounds should 
not be established by regulations.” 1° 


In drafting regulation-making empowering 
clauses, the drattsmen should be mindful of the 
following principles: 


(1) “Wherever possible a statute should list ex- 
haustively the matters for which regulations 
may be made; 


(2) These matters should be itemized in the em- 
powering section of the statute; 


(3) The use of a general empowering regulation- 
making clause should be avoided; where this 
is not possible, the regulations made under 
such a clause should be the subject of con- 
stant review and consideration in terms of a 
possible amendment to the Act to add such 
a matter to the itemized list of subjects 
under the empowering section of the statute; 


(4) Exceptions to the above should only be per- 
mitted in new areas of legislative administra- 
tion and only then until such practices have 
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been determined in these areas at which time 
consideration should again be given to the 
previously mentioned principles.” 1° 


(As Appendix “‘F’” to this report is a set of ex- 
amples of ‘‘regulation-making empowering clauses” 
presently existing in Alberta legislation and from 
this Appendix, it appears that many statutes in 
Alberta would have to be revised if the Committee 
recommendations on ‘‘regulation-making empower- 
ing clauses” were implemented.) 


CHAPTER III 
3. ADVANCE CONSULTATION 


The most common criticism of subordinate leg- 
islation is that it is often prepared and implemented 
without opportunity for public advice and criticism. 
In addition, as is evidenced by the numerous ex- 
amples of regulations overlapping in jurisdiction and 
administration, it would appear that a substantial 
amount of subordiante legislation exists without the 
benefit of prior consultation among the various de- 
partments and agencies of government. 


The Committee has found no examples of a formal 
requirement in Alberta legislation that a regulation- 
making authority must consult, either with govern- 
ment agencies or with the public, before final 
drafting of a regulation and submission of same to 
the Cabinet for approval. The Committee does not 
recommend such a mandatory requirement: never- 
theless the Committee suggests that the following 
be adopted as standard government policy: 


—Before final drafting of any regulation, all 
regulation-making authorities should make ef- 
forts to engage in the widest feasible consulta- 
tion, not only with those most directly affected, 
but also with the public at large. 


The Committee recommends that where a new 
body of regulations is being contemplated a policy 
statement of the intended force and effect of such 
together with a proposed set of regulations should 
be given the widest possible circulation both within 
and outside government agencies. The Committee 
also recommends that there should be ample op- 
portunity afforded to all for comment and consul- 
tation before the final drafting of new regulations. 


The Committee recommends that wherever pos- 
sible, a set of proposed regulations should accom- 
pany new Bills as they are presented to the Leg- 
islature for consideration. It is recognized that 
this set of proposed regulations would be provided 
only as a reference to the Legislature. However, 
it is suggested that in this way the public and mem- 
bers of the Legislature may be adequately informed 
so as to be able to consider properly the scope, 
force and effect of new legislation. 


Cyd 


The Committee recognizes that it has been a long- 
standing informal practice of many government 
departments and agencies to seek public opinion 
and comment on proposed regulations. In particu- 
lar, many specialized public associations and pro- 
fessional experts have been consulted during the 
preparation and drafting of new regulations. 


The Committee encourages universal adoption of 
this procedure on the widest possible scale; how- 
ever, the Committee considers the mandatory re- 
quirement of such a process on all government de- 
partments and agencies too restrictive in light of 
previous good faith in this regard. 


The Committee encourages the adoption of these 
practices by all government departments and agen- 
cies prior to the implementation of new or sub- 
stantially changed policies or guidelines. 


The Committee recommends the immediate com- 
piling of a form and draftsmanship manual for 
circulation to all the regulation-making authorities, 
similar to that used in the Province of Saskatche- 
wan,'°? instructing involved civil servants on the 
proper form and draftsmanship for a proposed reg- 
ulation. It is suggested that such a practice would 
considerably ease the task of the Registrar of 
Regulations who at present drafts all Alberta’s 
regulations in their final form. 


It is noted that regulations come into effect on 
the date of their filing and it is suggested that 
this practice can considerably negate advance notice 
and opinion on any particular regulation; however, 
it is also recognized that such is necessary in the 
many emergency situations dealt with by regulations. 
Therefore, it is recommended that this practice con- 
tinue but that regulations of a non-emergency na- 
ture be subject to those processes for advance con- 
Sultation mentioned earlier and, in any event, a 
regulation-making authority should always be 
openly available for public advice and criticism of 
existing regulations. Further, any regulation not 
published within thirty days of its filing and 
without the sanctioned exemptions of availability 
or length should become void and of no effect.1% 


CHAPTER Ill 
4. ACCESSIBILITY 


One of the primary concerns of this Committee is 
the apparent lack of public accessibility to subor- 
dinate legislative material. Closely tied to this con- 
cern is the problem of “Advance Consultation’, as 
discussed in the previous sub-chapter. In light of the 
issues raised in that sub-chapter, it is this Com- 
mittee’s belief that public accessibility to subordinate 
legislative materials should start with the adequate 
exposure of proposed legislation of a character so ob- 
viously broad as to be of some concern toa significant 
sector of the public. It is recommended that, prior to 
enactment such as in the case of primary legislative 
material, subordinate legislative material should be 
published in whole or in summary form and made 
available to the public. In the case of regulations of a 
very broad character and effect consideration should 
be given to the publication of notice in various public 
media and thereafter opportunity should be afforded 
to the public for critique and comment. 


The Alberta Gazette is the only source of subor- 
dinate legislative materials apart from the randomly 
prepared office consolidations of regulations as 
produced by various government departments. Part | 
of the Alberta Gazette contains various Orders-in- 
Council and miscellaneous notices and an- 
nouncements either deemed by the Executive Coun- 
cil or by an express statutory provision as the proper 
material for publication. Part Il contains all 
regulations filed and registered as such under the 
provisions of the Alberta Regulations Act.'°4 


At present a complete set of the Alberta Gazette 
consists of some 70 volumes of Part | as published 
since 1905, and some 17 volumes of Part Il as 
published since 1957.'°5 Each of these volumes 
averages around twelve hundred pages leaving a 
total amount of published subordinate legislative 
material of some one hundred thousand pages, plus 
the recently published loose parts which are available 
on a bi-monthly basis. At present, there are 2,500 
subscriptions to the Alberta Gazette. Public libraries 
cannot be relied upon for reasonable access to the 
Alberta Gazette although most maintain a con- 
tinuing subscription. Only the Court House libraries 
in Edmonton and Calgary and the University of Alber- 
ta Law School library as well as the Legislature library 
maintain a complete set and a continuing subscrip- 
tion to the Alberta Gasette. Only 99 out of 1,700 
lawyers in Alberta maintain acontinuing subscription 
to the Alberta Gazette. The Queen's Printer does not 
maintain a large stock of back copies of the Alberta 
Gazette and, at present, the basic concern of this 
government agency in this area is the distribution of 
the bi-monthly loose part publication. 


As a result of the massive amount of material in- 
volved in this area, by far the majority of the Alberta 
public is forced to rely on government civil servants to 
provide information regarding subordinate legislative 
material. Many government departments and 
branches thereof have begun the practice of 
providing office consolidations of regulations affec- 
ting a broad sector of the public. This practice is by no 
means uniform in that only those regulations con- 
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sidered of significant importance to be put in the form 
of an office consolidation are so prepared by 
departments concerned and, secondly, it is often the 
case that many of these office consolidations are un- 
available for considerable periods of time. (The office 
consolidation of the Highway Traffic Act Regulations 
have been unavailable since the spring of 1973). 


One further problem with reliance on office con- 
solidations is that the public must be capable of deter- 
mining which government department is ad- 
ministering the regulations about which they are con- 
cerned. It should be stressed that the Queen’s Printer, 
although the publisher of these consolidations, does 
not and has never distributed them. 


In recognition of the need for a continuing publica- 
tion and record of all subordinate legislation in Alber- 
ta the Committee recommends that the Queen's 
Printer continue to print and distribute the Alberta 
Gazette. It is further recommended that complete 
sets of the Alberta Gazette be distributed to all public 
libraries expressing a desire to have them. In addition, 
it is recommended that the Queen's Printer should 
maintain a reasonable supply of all volumes of Part Il 
of the Alberta Gazette which should be available for 
distribution to the public at a reasonable fee. This 
recommendation is, of course, only an interim 
measure and is Subject to the implementation of the 
Committee's recommendations on consolidation and 
revision as stated in the next sub-chapter. 


It may be desirable to increase the circulation of the 
Alberta Gazette by distributing the bi-monthly 
publication to all libraries, municipal corporations 
and every branch of the various government 
departments expressing a desire to receive the Alber- 
ta Gazette without charge. Also inthis regard it is es- 
sential that the cost of subscription to the general 
public be kept at a minimum. 


The Committee recommends that proper legislative 
sanction should be given to office consolidations of 
the various regulations as prepared. It is recommend- 
ed that office consolidations of all regulations of a 
character sufficiently broad in effect as to affect a 
significant sector of the public should be available. It 
is recommended that these office consolidations be 
revised and re-printed after a substantial number of 
amendments have occurred. It is recommended that 
these office consolidations be available from the of- 
fice of the Queen's Printer, and office consolidations 
of the regulations shouid be added to the office con- 
solidations of the various statutes of Alberta that are 
available. 

It is hoped that all of the above recommendations 
will prove beneficial in eliminating the lack of public 
accessibility to subordinate legislative materials. 
However, there is one further problem which this 
Committee has seen as requiring resolution if ade- 
quate public accessibility is to be assured. As one may 
gather by the comments on the volume of the Alberta 
Gazette it is essential that a proper indexing system 
to the Alberta Gazette or any consolidation or revi- 
sion of subordinate legislative materials be made 
available. 

The present indexing system to the Alberta Gas- 
ette is inadequate. There is no index to Part | of the 


Gazette and the index to Part Il or the “regulations” 
portion of the Gazette is a statute title index. By way of 
explanation, a statute title index lists all the 
regulations enacted under the particular empowering 
statute. There is no cross-referencing system 
available with this index and there is no method of 
tracing down all the regulations relating to a par- 
ticular subject matter or topic. 


Until 1968, Alberta maintained a ‘subject matter or 
topical index’ to all regulations printed in Part Il of the 
Alberta Gazette. In addition to that indexing system, 
a “Golden Rod” index system or an index, listing 
regulations by subject under the title of the em- 
powering statute and noting any amendments, 
revisions or repeals, was published at the back of 
each annual edition of the Statutes of Alberta. With 
these two tools Alberta stood at the fore-front of the 
Provinces in the publication and indexing of 
regulations. However, in 1968, both of these index 
systems were discontinued because of pressures of 
time and lack of staff in the Legislative Counsel and 
Registrar of Regulation’s office during the prepara- 
tion of the latest revision of the Statutes of Alberta. 


It is the recommendation of this Committee that a 
‘subject matter or topical index’ system be re- 
implemented with regard to all Alberta regulations 
and subordinate legislative material and that the 
‘Golden Rod” indexing system be re-instituted. It is 
this Committee’s recommendation that consideration 
be given towards setting up the afore-described in- 
dexing system on computer so that appropriate cross- 
referencing can be instituted. In this regard, it is 
further recommended that the “’statute title index” 
system should be maintained. At the time of publica- 
tion of a Consolidation and Revision of Alberta 
Regulations all three of the previously mentioned in- 
dexing systems should be incorporated. 


It is also recommended that consideration be given 
to the proper indexing of the permanent portion of 
Part 1 of the Alberta Gazette with the subject mat- 
ter and statute title format of indices. This recom- 
mendation is, of course, only provisional and on a 
proper consolidation and revision of subordinate 
legislative materials in the Province of Alberta, 
these matters should be included. 


At this point it should be mentioned that the 
elimination of the cross-referencing and subject 
matter index in the new Revised Statutes of Alberta, 
1970, further complicates the situation with regard to 
subordinate legislative materials and adds a similar 
confusion to the use of primary legislation. It is 
recommended that the cross-referencing and subject 
matter index system be re-instituted with the statute 
title index system. 


One further solution recommended by this Com- 
mittee to the problem of finding all subordinate and 
primary legislation relating to a particular subject 
matter or topic is the adoption of a syllabus-type ap- 
proach. This Committee would recommend that 
where adequate public demand is apparent, such as 
in the areas of Health Care Services, Hospitals, Day 
Care Centres and Kindergartens, the various involved 
government departments should co-ordinate efforts 
in preparing a syllabus or a comprehensive list by 
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subject headings of all legislation, both primary and 
subordiante, relating to those areas of concern. This 
syllabus once prepared would serve to explain ade- 
quately all the rules, regulations, and laws relating to 
any particular aspect. It would eliminate over-laps in 
jurisdiction and would make possible a comprehen- 
sive government approach, particularly by subse- 
quent policy statements and explaining pamphlets, 
and even by a comprehensive legislative approach 
such as an ‘umbrella statute”. 


Two other matters concerning public accessibility 
of subordinate legislation were considered by the 
Committee. The first of these matters relates to the 
proper definition of a ‘regulation’ and of “‘subor- 
dinate legislation” as described under the ‘Definition’ 
heading of this chapter. This issue revolves around 
the ever-increasing public demand for accessibility to 
variouS government documents’ including: 
guidelines, policy statements, some memoranda, and 
department directives .. . aS not published in the 
Alberta Gazette. These materials are referred to by 
civil service personnel in dealing with the general 
public and yet the public is often denied access to 
them. The Committee regards any such denials of 
access as contrary to the democratic principles of 
government; at no time should the public be denied 
access to such materials. It is recommended that 
every effort should be made by government 
departments and their civil servants to ensure that 
proper public circulation and access to all subordinate 
legislative materials is assured. Guidelines and policy 
statements, if not properly termed subordinate 
legislative materials and thereby subject to publica- 
tion, should at least be open to the public for inspec- 
tion upon request. 


It is undesirable that any member of the public be 
dealt with by reference to a departmental guideline or 
policy Statement or some other such document 
without at least permitting that person to inspect and 
question the document. 


One further matter of concern to this Committee 
under the subject heading of public accessibility 
relates to Municipal By-laws and Resolutions. At pre- 
sent, it is the responsibility of each Municipal Cor- 
poration to keep an adequate record of all by-laws and 
resolutions passed by the governing body of a 
municipality. It is also the responsibility of each 
municipal corporation to provide copies of these by- 
laws or resolutions upon request. However, it has 
been brought to this Committee's attention that the 
keeping of proper records of municipal by-laws and 
resolutions has become an unmanageable task, par- 
ticularly for towns and cities of some considerable 
size and long standing. It is therefore recommended 
that consideration be given by the Minister concerned 
to the establishment of a centralized agency for the 
recording, reviewing and distribution of all municipal 
by-laws and resolutions in the Province of Alberta. 
This may prove feasible with the increasing utilization 
of computer procedures for the storage and dis- 
semination of information. 


' CHAPTER III 
5. CONSOLIDATION AND REVISION 


As discussed previously there is an overwhelming 
volume of subordinate legislation in the Alberta 
Gazette and yet this volume does not include a large 
amount of subordinate legislative material with 
which the public is vitally concerned, including 
departmental guidelines, some memoranda and 
policy statements. To take the present situation, as 
published, Alberta regulations in Part Il of the Alberta 
Gazette consist of some 25,000 pages or some 7,000 
regulations spread over 17 annual volumes plus the 
recent 1974 loose parts. The unmanageableness of 
this volume and the inadequate indexing system 
make it obvious that Alberta regulations in their pre- 
sent state are somewhat incomprehensible. Proper 
access to the existing published regulations is an im- 
possibility. 


There has never been a consolidation or revision of 
Alberta regulations. Today it is entirely possible that 
one would have to refer to all 17 volumes of the 
regulations plus the numerous loose parts of the 
Current year in order to determine properly the com- 
plete text of any given regulation. 


The Committee recommends that priority be given 
to the work of preparing an adequate consolidation 
and revision of all existing Alberta regulations. In light 
of the urgent need for a consolidation and revision of 
Alberta regulations, it may be advisable to prepare an 
interim consolidation which will undoubtedly un- 
cover countless conflicts and overlapping and other 
irregularities now existing in the regulations which 
can be revised before a complete consolidation and 
revision is prepared. 


It is Suggested that once a complete consolidation 
and revision of Alberta regulations is prepared and 
made available, public accessibility will become a 
practical reality. However, as stated previously, it is 
equally important that an adequate indexing system 
be made available with the consolidation and revision 
and the ‘subject matter or topical index” plus the 
“statute title index’’ and the ‘Golden Rod Index” 
should all be incorporated in this Consolidation and 
Revision. 


In addition to the comments relating to Part Il of the 
Alberta Gazette and the Alberta regulations con- 
tained therein it is further recommended that similar 
consideration be given towards the preparation of a 
consolidation and revision of the permanent portions 
of Part | and Part Il of the Alberta Gazette intoa single 
consolidated publication of all Alberta subordinate 
legislative material; subsequently, when the 
provisions of a new Alberta Statutory Instruments 
Act have been proclaimed and a larger volume of 
subordinate legislative material is encompassed 
under the provisions of the Act that require publi- 
cation and distribution it will become necessary to 
combine the permanent portions of Part | and Part Il 
of the Alberta Gazette into a single consolidated 
publications of all Alberta subordinate legislative 


materials. joy 8 
At present there are two systems of publication for 


consolidations and revisions of subordinate 
legislative material in use in Canada. The first is a 
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hardbound volume system containing a complete 
consolidation and revision of all regulations prior toa 
certain date. This consolidation and revision is 
supplemented by annual hardbound updating 
volumes and, of course, both the consolidation and 
revision and the updating volumes maintain proper 
indices. This system is very similar to the method 
used for statute consolidation and revision in the 
Province of Alberta and has been adopted for pur- 
poses of consolidating and revising regulations in the 
Province of Ontario. The second system is a loose-leaf 
volume system with several loose-leaf binders con- 
taining a complete consolidation and revision of all 
regulations prior to a certain date. These binders are 
supplemented by the bi-monthly distribution of loose- 
leaf pages which are intended to be entered in sub- 
stitution for original loose-leaf pages in the con- 
solidation and revision binders. This system is used 
by a number of legal commercial publication com- 
panies and is employed by the Queen’s Printer in 
Alberta for the Alberta Rules of Court. This system is 
also presently in use in the Province of Quebec for the 
publication of subordinate legislative materials. 


The Committee has considered both systems of 
consolidation and revision and has_ consulted 
numerous persons involved with the preparation and 
publication of subordinate legislation. The apparent 
advantage of the hardbound system is that, in 
providing both a consolidation and revision together 
with proper updating, it retains a record of all prior or 
repealed regulations. This retention is a matter of 
vital concern to the legal profession and to those per- 
sons interested in the state of legislation or 
regulations at a particular instant in the past. To the 
contrary, the apparent advantage of the loose-leaf 
system is that it provides a continuous consolidation 
and revision and when properly kept up maintains no 
past record of legislation. Such a continuous con- 
solidation and revision is an invaluable tool to those 
who make use of subordinate legislative materialona 
regular basis. 


From the nature of these two system, it would 
appear technically impractical at this time to combine 
the two and thereby obtain the benefits of each 
system. The Committee would suggest that the loose- 
leaf system may provide the most useful service in 
that it would be used by the greatest number of per- 
sons including civil servants and the general public, 
all on a day-to-day basis. But, inthis regard, the Com- 
mittee would also suggest that the hardbound system 
in providing a permanent record of repealed and 
amended regulations is absolutely necessary. The 
Committee is unable to choose between the two 
systems and would recommend that further research 
be undertaken into the practicality and technicalities 
of combining these two systems. 


At present, the Committee recommends that a con- 
solidation and revision of all Alberta regulations and 
subordinate legislative material be undertaken using 
the loose-leaf system. However, the Committee 
would recommend that a limited number of the hard- 
bound volume consolidation and revision together 
with updating volumes of the Alberta regulations and 
subordinate legislative materials be made available. It 
has been suggested that the printing of both systems 


would be costly. However, the Committee would hope 


that the printing processes involved with each system 
could be correlated. 


The Committee recommends that a complete con- 
solidation and revision of all Alberta regulations and 
subordinate legislative materials take place at least 
every ten years. The Committee recommends that 
this consolidation and revision should thereafter 
follow the consolidation and revision of provincial 
primary legislation. The Committee also recommends 
that the afore-described indexing system be com- 
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puterized for purposes of proper cross-referencing 
and subject matter listing be.added to all con- 
solidations and revisions of subordinate legislative 
materials. The Committee suggests that it is essential 
for the Registrar of Regulations and the Queen’s 
Printer to acquire and train more staff so that the 
above can be put into effect. The Queen's Printer 
should at all times be the central distributor of subor- 
dinate legislative materials and it is from that office 
that the public should be able to obtain consolidations 
and revisions and supplementing volumes of subor- 
dinate legislative materials. 


CHAPTER III 
6. SCRUTINY 


It is essential that the Legislature exercise a proper 
Supervisory function over subordinate legislation 
which has been passed pursuant to powers delegated 
to the Lieutenant-Governor-in-Council, some par- 
ticular Cabinet Minister or a designated government 
agency. Despite arguments for the delegation of 
legislative powers such as those of time, technicality 
and emergency set out in the introduction to this 
report, the democratic principle of Parliamentary 
responsibility must be maintained. The Committee 
recommends that immediately after the registration 
and filing of subordinate legislation the instrument 
should be transmitted to the Clerk of the Legislative 
Assembly for referral to a Standing Committee of the 
Legislature whose duties are described herein. 


The history of subordinate legislation, as discussed 
in the first two chapters of this report demonstrates 
the need for parliamentary supervision thereof. In 
fact, one of the main points of the first two chapters of 
this report is to establish and illustrate the continuing 
need for proper parliamentary supervision and 
scrutiny of subordinate or delegated legislation. In ad- 
dition to the historical study, the Committee had the 
pleasure of visiting several legislative jurisdictions in 
Canada and corresponding with numerous others 
abroad. From this research and discussion, the fin- 
dings of this Committee all support the establishment 
of a scrutiny committee of the Alberta Legislature to 
maintain constant supervision over the past, present 
and future state of subordinate legislative materials. 


The Committee recommends the establishment of 
such a scrutiny committee. What remains to be deter- 
mined is the type of scrutiny committee to be es- 
tablished, the membership and the duties thereof. It 
is suggested that consideration be given to the es- 
tablishment of two bodies in order to provide proper 
scrutiny of subordinate iegislation; the first being a 
“Government Committee on Regulations” to ex- 
amine proposed regulations prior to their approval by 
Cabinet or the appropriate agency, the second being a 
Standing Committee of the Legislature on regulations 
or statutory instruments or subordinate legislative 
materials to scrutinize past and present regulations 
and perform numerous other supervisory tasks as 
listed below. 


The Committee is apprised of the fact that the pre- 
sent Alberta Government maintains standing sub- 
committees of the Executive Council, composed of 
various Cabinet Ministers, who have as one of their 
responsibilities the task of screening proposed 
regulations before they goto the Cabinet for approval. 


The Province of Ontario has a much more formal 
Government Committee on Regulations, composed of 
elected members of parliament serving as parliamen- 
tary assistants to the various Cabinet Ministers. One 
of this committee’s tasks is to screen every proposed 
regulation and to report on same before it goes to the 
Cabinet for approval. This Ontario Committee has 
power to call witnesses from the ranks of the con- 
cerned government departments and has the benefit 
of an opinion or brief by the parliamentary assistant 
attached to the concerned department. In hearing all 
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this evidence, as the Alberta Select Committee was 
fortunate enough to observe, the Ontario Committee 
is able to question civil servants of the concerned 
departments on the rationale and policy behind a 
proposed regulation, the desired or expected effect 
and, most crucially, from the standpoint of advance 
consultation, the public reaction received as a result 
of advance circulation of proposed regulations. 


The Ontario Committee deliberates on form and 
draftsmanship and receives the expert advice of the 
Registrar of Regulations for the province. That com- 
mittee also deliberates on the merits of proposed 
regulations including the attendant policy and the 
proposed facts. That committee is charged with the 
responsibility to see that a proposed regulation 
receives proper public circulation for purposes of 
satisfying the need for advance consultation. 


In the light of the obviously useful function and the 
observed effectiveness of that committee, the Alberta 
Select Committee on Regulations would suggest that 
the present government in Alberta may wish to imple- 
ment a similar committee. It is suggested that such a 
committee may wish to perform a general review of 
all subordinate legislative materials including 
guidelines, policy statements and Orders-in-Council 
with a view towards the possible inclusion of such as 
statutory instruments or regulations. 


However, as a primary measure it is this Com- 
mittee’s recommendation that there be established 
by resolution of the Alberta Legislature a Standing 
Committee on Statutory Instruments. Such a com- 
mittee should be composed of Government and Op- 
position members of the Legislature and should have 
the usual powers of a Standing Committee of the 
Legislature. The main task of this committee should 
be to scrutinize regulations and other statutory in- 
struments after they have become law. This task 
should consist of examining recently enacted 
statutory instruments and, in addition, such a com- 
mittee should undertake a systematic review of ex- 
isting regulations. 


The Terms of Reference of such a committee 
should be broad enough to allow for the consideration 
of merit of a particular piece of Subordinate legislation 
together with some incidental consideration of the 
empowering legislation involved. Such a Standing 
Committee must have the power to consider the sub- 
stance of subordinate legislation as well as the form 
and draftsmanship if it is to perform properly its task 
of aiding in parliamentary supervision and respon- 
sibility over subordinate legislation. It should have the 
power to call witnesses from the ranks of the civil ser- 
vice and to invite the general public. 


The aforementioned tasks are intended as the 
Standing Committee's primary duties. In addition to 
those duties, it is recommended that this Standing 
Committee undertake a review of all the regulation- 
making empowering clauses in Alberta legislation 
and that, in future, all such clauses stand permanent- 
ly referred to this committee. The purpose of this 
recommendation is to insure that the problems 
pointed out under the regulation-making em- 
powering clauses subheading in this report are 
properly dealt with. Further, such a Standing Com- 


mittee might well be charged with a general review of 
all guidelines, departmental policy statements and 
Orders-in-Council with a view towards the possible 
inclusion of such as statutory instruments or 
regulations. The success of the Canadian Federal 
Joint-Committee on Statutory Instruments in perfor- 
ming this review and, recently, in including the im- 
migration guidelines as immigration regulations in- 
dicates considerable promise for this type of review 
by such a Standing Committee. This process should 
also include a review of existing and proposed 
regulations with a view towards the recommendation 
of statutory implementation either by way of amend- 
ment or general enactment as a Statute. 


The Select Committee on Regulations recommends 
the following characteristics of such a Standing Com- 
mittee: 

1. It should be a Standing Committee of the As- 

sembly. 


2. All regulations should stand permanently re- 
ferred to it. 


3. It should strive to operate in an objective and 
non-partisan way. 


4. It should have a small membership in order 
to enable it to operate effectively. 


5. It should be empowered to sit while the Leg- 
islature is not in session. 


6. It should have adequate staff, including perm- 
anent legal counsel. 


7. \It should examine regulations on the basis of 
Six criteria: 


(a) whether or not regulations are authorized 
by the terms of the enabling statute; 
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(b) whether regulations make some unusual or 
unexpected use of powers conferred by sta- 
tute under which it is passed; 


(c) whether regulations trespass unduly on 
personal rights; 


(d) whether regulations have complied with 


the divisions of the Regulations Act with 
respect to transmittal, certification, record- 
ing, numbering, publication or laying be- 
fore the Legislature. 


(e) whether regulations represent - 


(i) an abusive power to provide that they 
shall come into force before regulations 
are transmitted to the Registrar, or 


(ii) unjustifiably fail to provide that reg- 
ulations shall not come into force until 
published at some later date; and 


(f) whether for any special reason their form 
or purport calls for clarification. 


8. It should have the usual investigative powers 
of a Standing Committee. 


9. It should report to the House.'° 


(See Appendix ’’E”’ for usual powers and prac- 
tices of a Standing Committee, all of which 
should be accorded to this recommended Com- 
mittee). 


The Committee recommends that the Alberta 
Regulations Act!°’? should be amended to provide 
legislative provision tor the aforementioned Stand- 
ing Committee including a definition of jurisdiction 
and duties. 
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